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_Monien To Cdef._LDNR TesTING oF EVIDENCE

Comes neul, (aty Michael Larstmix, Deftndant- (pm se) before his Govrt- by and through the
ahove Slyled Cause and does now Move thls Gourt for DNA Testing of evitlence punsutant--to
Fas R, Crim Proc, Rute 3,853 ond Porida Stodvdes £ 925.0) (2009), Specfrﬁm’lbf' 05 (\‘H!y Sered
betow; Defeindant Seekis v compel_pirdochondrial DNA analysis on Severen” blonde 4o dlond-
ish brown’ haips fousd on Jhe dlleged  Murder weagop® whith Wyt of additond mwb:
discovered evidence, will provide Mokl exculpatory evidence suffici ent Ho_econeenle
Defirdant of the cagal crimes this defindant has been wmyﬁdly wonvicled of and
Serrtenced %6 death B,

Deféndant: Shertes -that a6 reflectert by Mhe record tn this case Defipdant has tonsivtently
Insisdedt G achval Somerence of Yhese tuo counts of wholly tircunsbarshis) *premedibaled”
Murder, dnel edoes ngww provitde the_attached) * ARidavit® ateshing Jo this befondonts achud
Anmatence oF these capital charges, and Yhat-the ONA tvidence Sought~to be dested will
exonecate Deftndast of Hyese capitl chayyes, by pwv:“d?nﬂﬂb.ﬁ;a_nﬂmj_ mwl)g Mslover
od eviderce Sopporting DeRndants long ans) cmai‘s}m-Hy pka\ claim thrt the Statks Wy
wrihess frances SMith and agerds of the SMRMML&EMQJW wl\oll). e rum~
stontiol theosy of alleged premedrioted surder writh the infent ond pyrpose of hnving
this Oelendtant wiongfully conveekd ant condemnent Y chath,

artier, a5 specifically aryved elon, rlo chandeial BNA analysis of Hhe haivs Ffound
¢en he allegedd murder weapon will provide rrefitable evidence o Suppord Deftndaints claim
that the Strde_hnowingly presended _modrriol farse eviderve against defindent at- drial fy
Vielahon of Siglio v Umbed Stades H0S US) 150 (1292 _Guassen ¥ Sade, 868 So2d. 498 ( fia,




2003) ond Gary v Stade, 685 024 1224 (Fua, 1996) id, at 1226, recognizing thak the use of
MisYeadding tvidence vioinles Gighin. even «F dhe evidence is not hecessarily datsed

Last, &5 specihically drowed below, compelling tarko (hondrial BNA analysit ypon tive hairs
fourd on e dlfeged Murden weapon will provide irrefatable « reabye Seinhhic eviimee?
to Support deRndanks specthicefly pled * Fondeental miscarriage of J\us'hce” claim droyghy
pUrsuart o _House v, Bel) 120 5.0t 2064 C2000) ard Sedylp v Delg, 513 U$, 298 (1998)

s Inshord Motion.ts diwdy broughst as only receatly has newly discoweed evidence
tn e form o previously undisclosed FOLE Gume Wb cecocds heen obbained that cast
supstarta) doveh as othe argin und autherheily of 4he alleged Murder worpon trtro-
d“&:’d into eyidence d"“{ﬂ\ﬁ’. Hltkough the Stnde hd Jum over 'i)ul\dfcd&" of pages of
dotuments in pror diScoyeny procerdings, The dowaments that wene not previously dis-
closed provides_cubetanhial newly distovered evidence. Supporting thy DeRndards long
ard consisiemtly pled claim of.achul mnocenge, S, Shale v Huaging, 780 So24 238 (P,
2001) {vacohrg capria) convichen ypon J’M\ding Hhat aHhmgh ‘the shale provided hvrdreds of
pages of dsteyerable dowents, dne dotuments -the S did agt distlose that were pre-
Vi ous})u checovesed e5inbhsheet clwr‘_&my_&ﬂgm viokeion)

forther, o Mohon Jo compe) ONA +eshing of evidence s nok subjecto starhrory 1imnbertions
ard Moy be brwl;)-d' ot anyhime, Delindant would spwi'ﬁculb; node ot his peleadint
Stood driad ard was convicled in early 1904 yeors bere the Serence of A evidence
was developed drd made ayarlable. ‘T, Ahese hairs ot wsue could not oo previously
been dested prion Jo befndarts trva) andt a5 stwled above ok is only In hlst of,_povviguely

Aindisclosed FOLE (rme Lo tecords That bawe reently been distovened Hat substantiel
queshons s do dhe orgin and aublerherly of the atleged rurdee Weapon have been
ratsed. There can be no question hatths Mokon ¢ timly browglt in go0d farbp,

Undee AR Grmn roc, Bule 3853 ond Fiorida Stodrles £ 925, 1 (2008) g crimipal defindard s
entrthed to e DNA tesHng of evidenc € a goodt Sith arguemert can be Made Hhat
The resulls of The DNR Sesting “ Will exonerade “the Movant o the crive Ror mhith the
Movant was Sentenced. In-¥his cose deRrdant was convicled and condemned Ao cleath
for dwo conemperanous counts of copita_premeditaled (not-fiom) Mmurder. defndant-
hes Consiskantly pled and argued_dctvw) innocence of Ahese alleged crimes, in Siading
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thot- tms_aholly prevmstentiel theory of alleged premeditotect munder: and e eviddence gre-
Stnted Yo Support iy were_dehberakly fabricarted with the intent and purpose of- havirg
ths dbelndant wrongfilly tonvicted and condermed Yo deaih,

Under Rule 3,933 dhis definderd must era'“ﬁcany argue That “Movard (s Innocent and hew
the OB desting roquested by S motfon will exOnerorie the Movent of the crtme dorwhith
the Movart 5 sentenced” Rule 31953 (D)3, However, 85 the fonda Suprme Cowrt has Shavd,

_Hittheoek ¥ $3ade 8606 So2d 23 (Fa 200%) a request Sor onp Yesting ¢ is ot tmended Yo
bt a fishing expedrion’ U, ek 27, "Refhesy 1 15 AN de@ndans burden do explain, with
reférence 4o Specitle facks, obout- Ihe crime drd the fhems o be tested, how the DNA
463}?»9 wil) exonerabe ‘e defnd ot of I trime! Robinson v S¥nde, 865 Jo2a 1259
1265 (P, Zook), crliny o Hilchcodevtale, suyra, 66 Sox] k23

’Add:ﬁennuy,“«m defirdands burdsp s shew a demonstodable “wexus bedween Yhe
puknﬁ‘al resulis of DN teshing on each pelce of 2vidence ard Yhe [Sjues tr Yhe case’”

_Consulv v, Shale 5 i S8, 569 (Fun, 2009) quutirg Holthcock, s, 666 02, at 29, for
this reason, the Wngdant mohon & rother long ard tompreh ensive so ~that- there can be
ne_questhion Tt dedindent has met %:sptbwdm.

RS recently tecognined tn Bk v Shale 34 8 SV6b (Pu, 2009), qouhng, Knighieny Sl
829 Soact 249,252 CPla, 24 DCK,2002),* o dendonds mohon’ss Socially sulficirt wiih re-
gord ot exorvrerlion i3 if e clieged facts demonsdnate Ihatthere 5 o_peason-
¢ Lty that-Yhe deRndant would had been acquided € Y DN evidence hod
been admrbed ot rial,”

Deferdant: Submris dhat-this “reassnabie probabilik’ shandard hos been_dehberily

- -adopied From the -Samemakerinlidye shandard apolicable Yo conshiv Hond pust convic-
tHon clams broUﬁh'} ur\o}rr_ﬁﬂﬂﬂmﬁ_vddaé&ngﬁm Hob S02d 66© (1984) ord_Grady v,
Hanylard, 373 U5, 83 (1963, whish has consistently defined o *reasonably (robablhidy®
o5 o probabilidy"sufficont-do urdumine tonRdence in the verdieh® Ser e, Steickiee
v Green, §27 us. 263 281-92 (1999 (* the reckerialily prory of brady pequires thatthe
defindart demonstrate that Yhere 15 0 Ceasonable grobabilly of o @ RRrent owhome
expressed o o rmbab:h&y Sufficierh undervine wonfidence indhe wedich”)

Equally $o Burida Courds hove wréfﬁfnﬂy defned ths « reasonable probabildy’ in-the

SuMe Munners Sve, o9, Mordendi v Shede, 894 S04, 161,168 (Fia, 2004) Cappyiry Sewkier
N Greep Yo fird gt “a reasonable grobabldy 5 o probabiivly suffaent 4o
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Underrine confidence in -t virdict’) Jonet v Stals, 709 Sozd, §12, 52V (Ra, 1998) (vecogniz-
'fhg “hat the Wﬂ‘tﬂ'iy of the evidence sahsPres Y trasonable pfobablhdy Jtardard ¥i&
the tvidonce wWeakens the cose agingt cthe delndart) S0 a8 to give rrasonaple dovkt
s o his Culpﬂbl'r}yﬂ)m,wgﬁm, 788 So24, 238, 243 (FAg 2000 ("1 pevier-
(ng the Madtrcality wAhe queshon s net whether Yhe defirdint would More [ty then
ot hove recieved o dhfrent Yerdieh with Y evidence, bub whether in s ahsence
We recirved a fhir trial undersiood a5 @ Aria) pesutting in a verdict worthy of onf-

dence

furdher, I must be_emphasized thot hoth Fordo Sndodes £925. 1) (2008) opnd Aa:RCnmireg
Rule 3,853 _aaly reguire Tty dNA evidence eshbh‘sk_o_cmémzhk_m_habd@ thot-the
debindamt would be £xonerdted by acquiial, Meaning thort in hght of this dNA evidence
there 5 @ reasonable probabily thatthe Jury would had cefined o verdiet of Nor
SUILTY, Fordg law epphicalie 4o post tonvichen ONA testing.does ap. require tut-the
C!_?ﬁr\donﬁl- whclu,'sweiy troye Yhat-this DNR evidence estnblithes dhe defrdams aciual
ipnocence - oaly that th light of T VA tvidence apd tn context o evidene resented
at-trin), tve defirdant Ay estabiished o reasonable probabrlrly that had th Juy
been presented this ONR pvidence, the delndant woulk be exonerded by acgutel
WS amportant that-Yhis Covrt appriciode -this  qubstantv) dhshneltan behoeen evi-

dence Thit would exonerade by acqurtal and evidence “that establishes eoncluive *actuel
innownce‘of the crimr, Flonda law . anly requires @ reasonable probabidy of- exonerq-
Tion, et proot of actual inocence. Ses Knoules v, Deverty bergeikes-fia, Inc, 896 So2d 1,
5 (B, 200%) (W 13 weld gedded e Regislahve Indent &5 Yhe polestar thak guides o
covrd Sholvlory e0nshvchon analysis ) Holl ) 150 So2d 2,200 (R 1904) g aubing

BR_Douples,\ne. v o Aatney, 137 56157159 (Fia 39900 Whin e shodwde & chean ard unambg-
0us, the shadhwde Mmusgt be given “:zbﬁj kain ard sbyious meening’)

Ths (v

Rpphcable law Yhus reguiresito congidier e aleged DNA evidence o comlext with the
eVidence presentcd ot Anal - a5 well a5 Yhe eyidenee previovsly presented tn the post
convichon groceedings. This e frehvely requines this Cout fo wnduck 4 * wmmulative
analysis a6 apphed ard adopled in Swallud v. Sdole 6779 Sp2d 736,739 (Far 1995)
ard _Gunshy v, Siole, 670 So2 920,424 (fin, 1994) See alip, butes v Stde 34 So2d $166
(Fiz2009) Copplying Commutl abive covinw o ohan for DNR Yeshing), Hrichcock v Jinde 866
$o2di 23,27 (fiq, 200%) ( actord)
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Addrhonally, this Cevrt Must be_-em:dauy_mmdﬂ oftive faet fhet the Stodes case
of ulleg-eo} * premeditaded” devrywas_whall;mmu@i@ﬁa} N whith the $3mle has con-
Sishntly conceded wis bated Jpon e deshumony of Thir sofe key widness, frantes Smih,

dee, pg, Sinfes argurmendt befdre ¥Ns Gurk o udober 620007 tlearly the Shdes case as
buil- on Fances Srorth... She entice case premeditatran and everything; is proven in her
-ksf\-imo,\y and -there hes never deen dny queshon abost-Heb” At Tnaly e Shake
Specifically characlorized Fanges Smith as e hub of e case” (R. 1950
For &Fns reagon,this (owrt mush consider wheiher dhe DNA evidehee now Sought viowd
hoat tMpeached on shhrwise undermined dhe trechbilety of Wy withess frarges S,
hs dhedmial record shous DiRndants definse at-nal mas v comvinee the Sy thot
Mances Smikhwios not crechble, ard that thepe was sabdarhal reajonable doubt a5
o Swiths Yestmany Ut _prechuded the Jury G telining & Verdich of *quilty,”
As dolly argued belovi, Difrd ant specefically asserds that this DR aviderce Jought
o be dested wi) showthatthe * blonde Yo blondysh Srewin® harrs Rund an the dHeged
MUrder weapon Belong%o ch vrihess %nocsi‘ki%, ard that in conjunc'h‘on with obher
eydance now Unown This ONA enidvace SVpgords o conclusion That Rences Spth perhaps

with{he adsistance oft Skt agents ~_delb ererely fubricajed this dtleged Murder wiea-
pon +o tf';ﬂ.nh‘*ly bolster ber owh destmony.

Hed Yhis VA evidence been avnilable at-val o cone M61Yety show thrt-theonly
forensic evidence Rourd onhis alleged Murd e weapon wins holis fum Funces St
oy dhough Suith speacficalty claimed vt she never Souched ths ollged murdlée weqpon,
then any teasonable juror weuld have had Substadia) cause Yo qutshon Fances
Soihs credibiby |, and 1€ e ‘jw»y_cy‘;dgiélwﬂhx iredbilrby than he Stades aviire
whotly cirtumstanting theory of alfeged yremeditaled murder would hd tollapsed hike
o hovse of capds - urd dedendant would hed beey exonsrated by dcaurtal which &
xacty whart applicable law requines this Covrt S0 debrmine,

Furthen, this Gourt Must Keep tn Mind ht because 4his case was ahally cittumsdane
ol (no eyewrinesses, no physita) on forensie ewdence, no conGessions, eed) ard Defndert-

e — . B | e

Bcbetel: jnne copital cases T which e Bond4 Juperte lovrt affimed e denrvl of aNA-

YesHirng e chedindants were comicled of *Glony muder', ot wholly crwmpbanha) primed-
tobed rwreer, Siep, Yitrhceck v Sk, 866 Sp2d 23¢Fa 2004 bares U Shale, 34 So24 St66 (Eip2009)
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wos indicked, ied, ard convicked _exciugively ypon Hhe ‘theory of allgred * premeditaled”
murd?r\-_m{-‘rﬁ[m}v Murder ™ ¢ specia) starderd of Jaw dpplies, dee, Helney v, Stoke, 4477
Jo2d, 210, 212 (P 1594 gowhng e frdhur v Sade, 351 So2d 473, 996 €Pia, 199) (“where Hhe
only proof of guilt 13 cirvumstantial, no mather how Srorgly The evidence may Juggest
quilty a convichen canngt be Justained unbess the evidence 13 Incons it with
ony reasonable bypoineses of innocence)

A5 dhe horda Sy reme Covrt recently held when ordering the directed acqurtal ond re-

Yease of denth row trwre Heman Undsay e Lindsay v, State, 34 &34 5309 (fia 2009)
(Fa Sich (ove NoSco?- 1167, opinton o€ July 09, 2009):

“where ¢ conVichon 5 based wholly ypon cinumsdantial evidence, o spectal
shardard of review dpplres:’ Reynolds v Sode, 934 So2d, 128, 145 (Rgy 2006),

Qowhng Barlirg v, Shde 808 Seze M8 155 (fiar 2002), Thy speciol sdandard
reguined -that-dhe circumpdances rad o ‘

vt dhe accused ard no one else copmtded the ofRnoe thonyed, 115
not JuFﬁcwrﬂ-M%ﬁ '-Qld‘? Creat @ 5'}11)!\‘9 ppobmbul|q>, QQ qrd be ton-
stsderd weth quith They must be tnconsistent with inmocence, fiaak v,

e, 163 50,24, 223,233 (A 1939, hed Ny order for Yhe facls T be consish
ent with ¥hu defrdarts quir, YN Stk Must es3ablish evey evient
of the oflenge. ._figanx:_&iﬂic, B30 So2d 783,803 (Fias 2002)

There can be no queshion Yt both at-4ma) and throughout the prolonged pobt con-
Vickon proceedings inthss cose, Defindant o _consistrintly insished that Defindant- s
actvally thnocent of the charges of premediictcd murder Vpon whith this befindant now
Skords torwichked of ord condempeddo death fors Buth atdrml andHhroughout-the post
cowichon reyiew, hefnddant- "le_{p;g;ﬁgaﬂy_ av\gwcd het k&y winess Fances Smith

hot o reafon o .dﬂlhtm&[y_ﬁhnmjﬁ her aﬂrgahons of Mtenbional Murcler,

The Stake_cannot angve in gosd Rith that ¥he evidence was somehow * overwhelm -
tng® a3 by Yhe Shales awn admission the enhire theory of alleged premeddaied
Murder w5 baised Jpop Hhve -lw}fnuﬁy of their ey wiiness, Grinces Swarth~ whith
i ruvst be noted dhat s lovrt has “isalt speci ﬁmny Buna as o “fact S mo.
Smith was not o crediple webness, For <hs teason, this Court must examine the
alleged ONA eviderce o determine whether, ™ipd A2 oF he YSpecivl stardard of

é
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law* appheable do wholly cirtumstanttal cases, this oNA evitence - # ayarlable ot
trinl- viould hovt proviced gufficdent impeathrert o Fances Smidhs crechlpr Iy 4o
eneote a ot hod The avry Known of this BNA 2widence,
+he jury would hnd formed gy Mhcivnt Pedsonable dovbA o Yhe Aeshuony
of runces JMith - ord exonerate deladtont by re*vmkrg a verdict ob_aot guitly,

DeRndank weuld qifo briefly address the Shdes recerd asserhon that-ths “isa 25
Year 0ld case] ard arguing tat-his Gurt shoutd Simply say enovgh & enovgh. iUnder
Hhe circumstances of Yhis apiial case, uch an assrnhmis_mmﬂgz_a:\_d_ﬁbjg_ly_umm»

Sible, Whin o omes dovinto #, m*i*h‘:‘\j dan nnpcert rman ~o death Should_never be
governed by_ whot-the Shole deems Yo be convenerd: or exgechhous.

As proviced above, recently in_tindsay v Stede, sugra, the Aonda Wyreme Court spea-
*chﬂy emphadized the tmportance of “a moral crtainly of gurit® In capidal codes
based Upon wholly eivmstarhial evidence of afdtde prevediteled Murden The fiorid
courts Yhat have not been ﬁgjm‘mly mmvdfd?md JHY valwe the concept of Moral
consctence drdl ()uohcf‘ai integaity have ceognized Tt the '&mmyv oF o caprinl cae
Is $ar less Mportant Then the forderentat Mo tﬁ\"‘m\n"y of guilt,

Roether, becamse of relahively recent use of DA desting, only peceatly have Covrls
becowu awaredthert the tonvichon ord condemnathon of tnng cert defindants & -fn
More prevalerd dhen ever iMagined~ ard Wt in o suhgtadie) number of copitel
cnsed th whieh Yhe connchon was afrmed l»)u the courks both on chrect appal
ard rwamirons pest convichon appeals, only throvgh subsequert DNA desting was
't ralized et the defindant- actually was tnngcerd-all atong. As ¥ha Courtr fecog-
ni2ed tnlnded Stodts v» Quinenes 205 Fduppd. 256 264 (NY 2002);

"Wht DNA testing has proved, beyond cavil, 8 4t remarkable dtgree of
&”ibtlv\)‘ in the basie fact~ ﬁm)h:g processes oh which we telyt 6h CPMina)
cases. th coch ofthN 12 coses of ONA exonerodion telrrnced i, duinones,
196 FStpp2d 116 (Ny2002) e deRidant hod been fourg guilty by a unani~
mous jury et conciuded thet was proof o€ s gt bryond o teason-

— —

Jovingle 2; See, “Mohon for YN Disquiah Heapon of Judge RET\:W Corbin ect’, baded ypon
hewly discovered evidence of the pergonal drdl polthea) torryhen of Siidge Corbin, sub*
M Yo the lovrt-on Septeiber O, 2009 (posted on wiw Jouthern ?rz,‘wd‘l"ce. )
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able dowbh and I cath of the 12 casesthe convichop hed been

affirmed on appeal, and toliadera) chatlenges i) ecled_by mmnznons
~Lourls Yhat had caredinlly Serutintzed e evidmee and dhe Manner
of convichon. Yeb for all Ths alreyed * due process® the resutt in soch
ungd Py, of these cases wwy ne tonvichen of an Innocert man,
whe becanse of e death penaly wouid shortly had been executed
wire & ot dor the fortidios develgment of a new Jeerhfic 4toh-
nique CoNR desTing)that hoppened <o be applicable o e parhcular ase”

Asthe Supreme Court rewgnized in_Herrera v, Colitps, Sob 15330, 415, N3 Secks 853 868 (1992)

T § an unaBerable fckthat our dwha‘mi Jl,@"ﬂ"l'hlu the human beings who administer
i 1s Gallible,” ard Phat Jd 06 VS, 4419 “dthe execuhen of a legally ard 48chually innocent
perion would e a conshivhorally indolernble everty' In_Herrera, Jushees Blackmon, Shvins
ard Sovles wstre eveh More concise, i, 06 US, ort- 446, 113 ick, ot 884, of onve thing, how-
&er, | on cerin. Just- o5 on exechon without odequate Jafgavrds 8 unaccepta ble,
5o too ¢ an execuhen when YN condemned grisoner can pmwM«he &S innocerh
The exewhan of o person who can show That be & frnocent comes perilousty
Llode Yo sumpbe murder,

s a Matler of mora) conscirnce dhs Govrt should net Faciitnde o shale ~somchoned
Morcher, A5 he Suprewi Govrt recogpized , “Hhe cerdral purpose of dry Sysdem of crminal
jushee 4o conviet Yhe guy Hy_anar Shee Y Wnnocerd:” sinded States v. Nebles H22US.225
230 0A475) and tonshivdorally ¥ o prisonor tedains a powertl ard hgtimake inerest
tn obaining his ctlease Hom wstody £ he & tnoent et charge for wrhich he

wat Incarcerated. Muhlmon ¥ Wilson, H#77 ¢S5, 436,452 (1986)
In thus copital (iSe, dhe INA evidence ok SSur~ as <RH]\/ arylied below - c}-eap]), woutld

2 Sa b That had N5 DA evidence Yoeen dvailoble et
Jal, this Defndant would g bean exonenied by gequrtal of these whelly ¢ir-

wmskavhal chorgss of dlleged prmpdrinted murden, as this ONK evidence at Mssue
substarchally * underriines con fidence tn the verdict® by providing pouserfl) eviderice
questionirg YN trediblty ofVhe Stales Key witness, Granes Smith, and providing

‘reliable Seivhfe evidenge? thalt this whotly tircumstanhyl theory of allvged yeemed-

vhaded munder Wb Mﬂ?ﬂw with ¥hs ﬂ%ard punpose of convict
frg defindarh- efa cnme befindant ts_muﬂy_mm v
%



_DNR Ewdence Sought To Be Tested

Under Flak frim 8roc, Rule 3,853 (b)) Defenduret mush include * & dese tiphen of dhe
pl\ysical tidence Cofﬁ'dﬁn?rg ONA do be desled end, A& Known, 41w presept fowrhen or
last Known locorHion of the evidence and how W oniginatly vies ebtained’ Ridthen,
pussuat o Rube 3,853 (1) (D) the defindant mush alSe allege dhat dhe evidence wais
not ;mviﬂua}y '}'E.Skd, or Jhi-tAL pesvlfs of vuch ‘-ks-hhj were Inconchusive.

fursuant o these provistons deRndant sdedes Yhat Fhe specific evidence sought
b be Yesded is_Seuecal ® blonde o blordish brown? hairs Hhat wrre Hound 4o be present
on the alleged Murden Weapon, o Commen “Hire iron” that was turned oven 4o ~Hive
FOLE Crimae Lab 0 Sanford, Gorida on Fcbwmy 25,1483 by Shorke feliomgy Investigalor
Mites Bob’ Danmelsy decikeled ag FoLs (ome Lath Cose # 83-02- 31,

hs reflected inthe _atlached PLE Game lab dotuments ORly recently provided o
his Defindarsty, vpon Yhe dstovery of hese *blonde 4o blondish brown' hairs, FoLe
Gryve b dechivenan dsvid K Jernigan fihe FoLé Ghme bab aralydist peciuh'zing i * Paitro-
analysis) dub then  cordaet dhe ongmall prasecutar, AsstShate Attorey Rundel] MeGrurter
ard odyised ASR McGruther of-these “blonde o blordish brown hairs = and speci-feally
advised ASK McGrudher That TheSe hates ere not consiskrd wrth Y vichw® o YA
case, Thede only recently distlosed dotumerds shaw et &SR MeGruther Yhen inshuckes
the LE Gome hab_bat 4o jrocess this evidence furthen

A _no dune prion o drial or during any subSequent post conviction proceeding,
has DA df&hng of dhis eyidence been done 1+ should be noted thot befndant
wWos dnied ond tonveled I early 1984 iy years befne DNK Sesting was delielop-
ed ard gvailble Iy Gely the dype of pawn desking used o exnamine_har evidenee
Known &5 *Mulo chodrial ONA aralysis® has onty recently evohved ard becony avail-

able, ard prior do this serenbhic developmert this dype of DA Jeshirg could nothad |
been doene,

dtlrdant submrs ¥t pursantdo apphcable law 9overaing tVitace collected in
a copria) case these * blonde Yo blendish brown® hairs recoyered Som the allbeged
Murder Weapon Mush sit be tn the exclusive care, custody, and contro) of dhe
Stode, The 1084 Known Yocahon of dhis evidence was @t FDLE Crime kab In
SMnM Fortdn as FDLE (rime Lah Case Numbrr % B3-02-314)) (fes, attached)
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orfin A

Pursuant o Fia. R (rive Prog, Rute 3:853 (b)(3), as provided in Reblnson v.Sherde, 865 Jo24 1259,
1265 (Fia. 2004 "5 the defndands burden do explain, with relirence o speclfic facks abovt
e crime and Yhe ttems do be Yested, how BNA desking will exonerale fwe defndant of the
crime or MiHgate the deRndomissentences’ Rs sholed above, the proyistons goveining
D desding only reguire thitt-the DeRndart establdh o *reasonable_probabilidy” dhitbod
‘W-? ONR evidence been avallebie o he Juy, Deferndlgrt- would had been acgured of
the chairges ot DeRndeint: oummify stands convieled of

Apphvcable law _Mandades fhat ¥his Guet congitter Yhe quaston as 4o the Makriol iy of
+ive potevha) BNR evidence T condxt of the coge presinted et o), _S_tf,_ﬁ,a,.hm

Stede 34 Gyt S166 (Fa 2009) : Hitchotks v Shule 866 S02423 € Fo. 2004), Rubingon v Sk
Jigre. As the Tiorde Rygprenre Govrt teceitly recognized i Baks v Sok, tuyra, qouting Kntyhien
N_Stak, 829 So>d 249 252 (fa.2d bty 2002) " a defirdards motion (G SNR deshing) ¢
{:dcra\}y Jufficent verth regared Yo Yhe exenerddop Bsue € fhe n\iycd face dvmen~
Shrate that-Pheve & a reasonble probabiltly that the defndont would had been
acguited i€ Yhe R evidence had  been admrHed ol

for this reason,this Defindant must provide “the specfic fRcs” tn context oft dive Stades
Co¥e presentec oty drval Yo chemonghrie how the DNR evidence now sougkt-Ho bedested
wauld estblish a_reasonable probabldy Hhat i€ s ONR evidance had been avail-
ahle o-tme of Deferdants tra) ard presented <o the 9y, s Dedend ant would hat
been exencrated by gequita)- waning Dk the jury wioutd had been competled
whn o yerdit ep_ngtggﬂty, A slorkd above appheable lgw defines g “reasons)dle
probability® 03 « proballidy «suffernt o urdervine sonfidence iy 4. yerched” Ser,
Mrokiee y Green, 529 VS, 263, 201~82 11999): Mopdenty v Stole, 894 5028 16, 16 & (Fia2004),
or sthirwise « weakeng YN case against N dekndart s0 05 Yo @wﬁ» reasonabie

deult es 4o his culpobildy’ Jones vShale 709 Sodh 513 521 ¢ Fuo, 1998)

‘\_mhm", Ih "(Mi'wpy)i'tabk Vawr citarly requites Yhis Covrtto consider ¥he wondext ofthe
Stades cage presented af tral ths Covrt_must bear in Mind that this ponhedlor case

wos_wholly civumsbanbul and et as such, € speciol standerd of proof? app)ies,

See Ja.nd.tﬁgc;u&nii'% .&%PSB‘!‘I (Ao, 20609), q,wﬁ‘ng Leynuids v. Stade, 934 S02d4 1123,
W45 (Fa. 2006) ('where o convichon ts based vpon wholly circumshantis) evidence, o

Specit) standtard of review apphes’); Hedhey v Shile 447 Soxdh 210 212 ( a. 1984) 9 oh-
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ing Mcfrtho v Side 351 Sozdd 993 976 € Fa, 1997) (where the only pmwﬁo@ gurlt fs
tircumsdonhul, no Mmater hooy Sf)mngiy he evidence My Juggest guilt, u convichon

_tanngt be Sustdined untess the evidence &5 inconsiskent with dny reasoraple
hypothesis of tanocence,”)

The queshan o Gsie in e mohon 15 whether the DN evidence Sought o be tesled
woutd had provided svbstanhal svport for this berdants asserted ¢ reasonable hypo-
theses of thpoernce® S ffcent b cormpel thve Jury Yo harbor reasonabh doubt and
et o Verdict of ot Juliy? As the record tleerly Sl\wws.hy_'tb.\’;mm_ﬂmaﬂd;
ission -the enbye wholly cireumstanhal wse of alleged premecitoted myreler was buitt
Vpon the teshmony of Nheir ey withess, Frances Smith- Ses Stades apgument hofore-ihis
(oert- on @clober 6, 2000 ” clearly, the Shades case was built on Frances S v the entive
Cose premedtivhon ard everything, i proven o her teShmeny and Yhere hos never
been any queshen about Wt &en o el the presecutor spectfically instructad
N y ot Grarces Srith “was e hub of dhe tase” (R, 1950)

Asthe nial record reflects¥ ok trat Hhis befindants dsserled definse wins o convines,
e jury Wt Uey Wilness Frances b s sat-a aredible witpess, and that Smith hada
prional reason to fubricate the aliegmbions od Vanced r90nst Bederdand; and Yhat
suhsdanhal _tra50nable doubt ex(sled which rquised Yhe oy Yo 6ind ths defend
ant-< onk guitly’ Pddhonally, defirdonts dral counse! specifically Moved fon a_gimbe
Ment- of Acouital arguring Hhrt urder dpphcable law the Stades wholly eireumstantinl
Yheory of atlyed premedeterkd muyrder_wes leoally tnufbcent: ond ot Defrdent:
wes entitled to endny of acquital on dhese thanges,

Ths, dny evidence thnt- would had assiskd this befindant tn establishing thot asserk}
“reasoneble byyotheses of tnnocence®~ Thot brotrnzes Svith s ek a crechle wetnyess,
ord had rtason to deliberabity Gabrcade her desfimony, or vherwise povided evi-
ethary support $or Befirdents asserkd dedinse thot as a matr of law the wholly
cirumstantal tase ofallyed * potmndidated mwrder® wos _@Mﬁﬁﬁm and that

This Defrdort was entitled do entry of Tudgeert: of Aegurtsl on ¥hese coprbl
hanyes would be * Maknin)” drder e crcumstances of Yhis_parhudar case

Lostok 37 V-dvs Gourt dues nok cumpently have a cogy of the actual Jovod Janserdyh, then
¥ )

o copy 5 reagily avarlable, ot www, Southern Srym.ﬂlcc. con
(ot websile deabvring DeRndarts claim of ehnpcence)

i




Asthe horida Supame Covrt hos _Consittently held, o convichon of premed Hakd mus-
der based ypon ciramstartial evigence_coanst b Sustained unless the eviden is ot
only consivhent weth defirdants guith but “ incongisknt with ay feasonable hypotheses

of nhocence * Dilgado v Stade, 948 Soad 681, 694~91 (Fay 2000) qouting Ormey Stale 677
So2d 258, 26i (A, 1996). In o Similter double homocrde prosecuted

ardal) Mclrrhor, the Fiorda Soprme Covrt was compelied %o Vacale Yhe wpial
convictions ard orderYhe defindants release, Ses Balland v Slak 423 So2& 495,482 ( Fa,
2006) qourfirg bowis ¥ Shale, 9o Jo2d 629 (Fa 1956), syon ﬂm;,g Hal;

WS Yhe adval excdugion of Yhe hy;o“fmsaf of innweence whith dlothes Q) FUM -
shinal evidince with the force of groot mzatstay sufficest o convich Gicum-
shanhal evidence wohioh Ieaves Uncertin veverol hypotheses, any of whith May be
Sound ordh Jome of whith may be endisely coristent wth innocence 48 (5 not
ddequate Yo Jusddin o verdick of guith €uu thogh Y Crcumstantivl evidence
1§ sulficrut-o Jupport a pr lw\blhy of guilt; o 15 not thercby adeguate o

Wpport o wonvicton i€ B likewise consient verth o rrasanable hypo-
Heses of tnnocence.’

Alihaugh this Standerd of taw geurally apghes o o post convichon ~tview of the
Sufficirncy of eyidence 4o convict and whethor the delrdart wis endibed to entry of
o Judgemeirt of Acguih), W+ S releyvart b Vs Courts ardbysis of W\ prob atrve
value and matertalidy of the BAR evidmce 05 s Gourt must dedermine whether
‘e DNA evidence o Pssue &5 sulicoert & establich o teasOnable ;mbahfldy Yot
hed ¥his 0N evidence been avanlable b ard preserded Yo I Jury, at-tra), his Oe-
Qndurt- would had been_exansreded of Wrese charges of alleged premectihated Murden
which mugl dnclvde dn anatysis howr Yhis OwR evtence would had SVpporked is
befirdards _asserktd o) definge that g whaif)! arcumstants) +vidvnce wis lfgaﬂy
bnsufficerd-o Svpport Y convichons. |

delentant- guibmrls dhed ¥his Court cannet bhmﬂy pely vpon the "fact ot Yhare were
dwe nelims n Jhis tade, or Yrah the deceased female mmm-@,ymm% dved
ded of7 vanme! s'}mnaqw,hon.“ Te Barida prime Covrk has oorwshm\r}){ vacaled
Mdny sslidar doublyr homp ride/ shan?uhhan cobes dpon rﬁwﬁr\g ensu Rhcient
idence « 380, e, Bullond v Sinde 923 So20 05 (fla, 2006) Bigham ¥ Sdode, 995 So2d
207 {Fig, 2000); Rordal] v Shade, 760 So2d 202 (b, 2000); Goeen v. Shade 715 So2d 940
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plained tn Bigham v Sindesugre 495 So2d, ab- 202493,

" Prior 4o _Gueen, erd th 4 case that also inyokved death by sdvang ulatron, we
conclucert Wt She evidence of premediiation wos Insucent despihe evi-
dence YhatYhe .Swrlgkdf vichn wes found parﬁqﬂy Aude and Yhe deling-
dnt hed o hisloy o Shungling women while taping Yhem. Hoelet v Slnls
610 Se2d 1046 (g, (998), Snbsequently, we Hurd 86 inouMicient evidince
of prt med thrhon_in_twe fjmngylmh‘gg Mpehess by Aurdell v Sturle Voo fo24
892 (Fig, 2000). in Rardal, we otlred dpen oy tarlver e Sion in Mirkload

N Shnle 684 Sozd 7B 2 (An, 1996} S0 holth‘r\g Yot evidonce of premediterdion
was Jackirg tn o Sagulhon cose. Rudall 160 fo2d ov 02, Hence, we
have concluded_tn o nunlur of cases Yhat evidence of premedrbaon

WS tnsuffictert i aven Yhough the defrdart hod Wiled the vie-
M by S"‘nw\gula\'l‘on“ (tmphos's added)

There Sirmply 5 70 question Yiet-thie 0eftndonts asserted cedense at ria) wis o
Convince dhe juny Tt ¥he Sinks ey wibness g aek coedible | ard Yvk ¥ whotly
ctumstanhial evidence of alleged premedriated mvrcer was_Legally Insufficoont 4o
Stpport-a corvichion An elther count of dligged * pemeds bated® mveden

Hod $his BeAndant beer able do presert v DAk o¥idence ot dSue nowts ¥
N, at-drvinl, Ahere (s_no queshon Hhot Hhis ONA pvidence would Wad orvaked shedonkil
fatonable doubt as YNt credialidy of fhe Shales ey withess, Erances {mith~ a ot
the Stedes _endive w)wo\f\j circumshanha) case of G’\ltgtd ‘priMedrinied murelr? therefore
e.shbh‘s)\i‘ng o Muatenablke proba’bah:ﬂ‘,‘ that Defirdt ot would had been £X0N¢erated by
acquitnl efthese C"Wl‘atj e premeditadest Murden

Defird art-dirdher submrs Yhad T DNR evidence - Ssue would) hod unquestonably
Corpelled the ‘jih‘y :lﬂ_l:gﬁ.‘b thae ‘*ﬁ?hmmy oft {N Jhades ey wrinwss feances Smvh by
pmv?dl‘rg._mﬁiﬁhlf_ﬁﬂﬂﬁuﬁ thet Smith did obeibernle by fabricody Makrna) avislence
Yo support-her specious Heshmeny grovided o Arva)

T address This wnind of Yhwe televant evidence, The Lovrt must ook o the

feols of Yhe cose. s N tecgrd teflects, s case bagan on Uy evening of Fbrvnny
5,1983 when This Defrdond- ared Funces Jvith ~ who wiepe hvirg Yogebror et hme -
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wiert 4o the “ Town Tovern® in Labelle ord by chance met the dwo now dieceased, Uiarthee Moory

alha bawrence knmberton ard Meishe Bryanhs There 15 no digpule ¥hat offec drinhing al cohol
ot Stvecal bors o) Sour- Befintont, Smith, Moorey komberson, and Bryaint- eroled vp at
Defind ands vesrtence, andt contumied “porlyings Acwording o Fances Sudhs r}wﬁmnyaﬂ-
ME\JI%\L belrdant, Moore/ Mmberson, ard Srydlﬂ‘ $at-ih dhe living room, drmmng drom
o botlle of whiskey while * Voughing deasing, ard plagirg drourd” (R 2205).

hecording 4o the d*e.?brwy Srth provided at drivj, pefind ant %f?lgw’ni- oubside with
Moore/ Lowbetson only fo relurn alone abort 20 pimides lertery (R, HeRR38), Ak Hhobtie
Surth was absotviely cortdin Dot seRidant‘tooked Mormal’ and _did et have cmz
Sigh oF blosd @ M, nor hve the Hire iron® (K. 1822-29). Suth desh-fied Yhot-¥his
defirdard Yh went owdside with Blelsha bryont, beavting Skh in W tranler ajone Smith
claimed Yot ghe could it ard dud nod see on hear anytnlng that Yrengpined octsile
(R.1819-25, 193, ardt It abostt 45 minides tader DeRrotat agan retumed alone apdt
WS Agw ¥ coviered tn blood; hnldl‘ry e tire tron, and told her CSmith) et theylne
chad.” (R 2209~1)

Srdh teshfied st iefirnddnt Yheh waghed dp arg ° C)wyed Ms elothes® (R, 2211-12)
then the dedirolt - acompanied by fmith~ dreve 4 d Shane o purtheise a Plashlight;
ard bovrowed a4 shevel, n retumed Yo The trwlen, Smith deshfed tht Be R} erd:
NN forced” hen o assiet n concedllrg e fwo bodies, ord Yhun beth Befrdart
ard dmith teft Rade foundy, wsing Moore fomberson's vehide do trvel %o Hillshoro yh
(ovnty where both had Bunly,

Sewera) days futer Smith wos drrestet while drwby Moore/ Famberson's vehicli_alone apol
then etmpined in Jol for 3 days on dn ‘unreloded choge! during This dime Cances fvith
otd lanrenforcement officess_aumensus difRrentStories ﬁboU\"l-nZW} The came to be in
possessiion of Moore/bamberson's rhick ~ but_specifieathy dnted kMwing Moores
Lathersory or angthing thot- hod Fetnspined in Giades Gounty.

on Treday Fbroy 1 1883 Smith was borded ot o€ Jai) ord ¥ aduarls 4hak-she
dalled % Zu\ ﬁawly aburt her ophons, und reddined prvure coongel_beddee she
T waiMect o dhe stak atopneys office on Mordny Fdruary 14,1483 ard told
them thatt she had Ynowledge of & double homoside - -tha allegged " rwrelir” of
both Moore/ himberdon ard Gryarth on Febroany 15 1983 Jith grovided o dwern
shodemert clamiing Y-t dedindard had *het* Mopre/ bambergon n Yhe baek
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of €l hendt, ard hadt ¥ choked® Atelsha Bryank; Yhun “foreed” her Cimrb) o help bury
e bodies. Smith clatmed dhat B Brcant dools the alieged ‘murder whedpon? @ com-
MOn “re iron® apd Wrapyad o dp th a “bioeay t-shirt’, 4\,’,‘,\3 rt with o (oot f\m\gﬁ}
then threw ko o rvesrby cresk.

To séport brunces didhs f’ror\y%e Jlede alfed pon Beborah Hunzed Who claimed that
Defrvant olso dold her Yot Defirgard Kild Mooy kembersan drd Bryant - vt Hanzel has
stnce vecantedt, aining thod Sith ardt the State had coerced hes Yo provide that-klse
Yeshmony. See, atduched “Rppendix 8. (nBiolavri-of Beborwh Hunzel)

Adethonally, The Stede called vpon-the Jtake Aomeys head tweshigator, Mites “Bob 9«mrl::y
and Hirdpy Courdy ShernfB dupuly Lamsy Bunkert, who deshfics thak_Eances Surth shoured thim
where the deddrdant dilvﬁedry “arew this Yve iron/Ashind pito the cree K, ard thoit ot
rarces darths dvechon, ey dud refrieve o hretron/toNrt Gow the crecl,

Through this deshmeny the Stoke did Then drodice ik evidence before 1N ny this
specific “re tron® o5 VN eged * Murder wheapen® A5 the tmal cecord shows, Peindunts
Yral coubsel did abkmgtde challenge the trgin/ auitheashedy of this albeged Murdes
Wedpgn, but Yhe ol tourt tetthis Inte evidence,

Onty reeently s wewly discovemed evidence been diselused consisting o nUmerous
FOLE Crme bab vejords/ cmps NS cagt substanhial donkt vpon the argin/authiherly

sC IS alleged *Mureler weapon.” Tns “new evidence* & nour bedfore his Goort ino
Sucessive Ritle 205) MohanTo viele Sidgments of @rvithon fived by appoinied counsel
on fptl 8, 2067, beRrdard speedliaily minsporates this dpn) B, 2069 “Mehon To Vazede
; Comvichon, vely Irito Yhis tnpland mehop byYhis dpeaife reRrvnce, anvl
Subrrs dhot Yhis Govrksast consitier e chims presented Yhevein 2n_conjerchon
with Yhis thetartMohon & Gniypel IR Testing of findence,’

(bllecﬁ'wty dete previeusly undislased BLE Grome Lod dutuments establish -t
alhged * moretr woapen® Miroduced dp Wivlence o dral wyg ‘

Yo Support Wy wrtness Sarkhy deshmony, Defndant guhmits M__dﬂhM s€ Yhe

b e Tl I e g D —— T S —

Jsainole X W mustk be avphasized Wt in prior gost-convichion proceedbgs key witness
franges Sk Swore Vinder: darth it otk he e dne BeRrviant Wos belry prosecuted, she
wis Wvinyg an sicek affir ofa Sexvel aedvre weth SAlavs saniels: Ths 195ue (s aow bebre
the foMdaSuprrme Qut in Lambnx v Shale Gasick Gse No. Scog-coet,
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numerous ” blorde to blondish brown® hairs found on this Aleged Murder weapen by Yhe
foLe Cume b wilh provide _erefekeble sconhfic evidene that- ey widness frances Sdh-
pethaps with the adsistance of the Stde~ dehborade ly &bricated ] makrval avidece
b bolske hee drial deshiiony by decirving beth the lourt urd the Juy,

In luyhd- of the_previousiy undisclased TBLE (rmchab recordls 3 & now Mnown it
(e Lonb dechniedan Davio ;[-ermggg cordieded o Microdralyais of Yhese ' blondedo blond-
Sh brown hairs® 0 1983 and concluded it these hairs did not Matel hain SaMples of
etther Moore/ lomberson, or Grymsth. Mewly distovered evidence new shouls thot Lab Tech
Terpigan Yhn  advised e Shate Alorneys 0%?~ﬂﬁunmi:¢_dﬁm ; only dv
have ¥he prodeation, sk Rundail Mcbruther, toexplictly nshruct the L (e Mab ok,
Yo corduct any Ksrtner $518 o deermine YN orgin of these hairs

Eaustlly important © Vhe dick dht-the ELe (ime Lnb thoroughty exavined boih¥he hre
tron ard d-shiet,_and could ngt And any Brcniz evideqe 4o Support St Yhis tire ron
WS dsed tn Hhis alfged coimtes Wit 3 sipnifleat /5 ¥t acooroling + the evidence
pretended ot -tria), fhi Hre 1ron wos used o infictat ltast 8 blows vpon Moot/
Lomberton's head Cin o cothnureus "swinging®mohon) with suficeent Boee Ao literalty
crush Moore/ kmbersons skail, Theve can be no doulbt dhet F s dire tron wasthe
ulieged tmurcher wheapon, tt Wodd have hodt @ substandial amount o€ blood, hirmd
even bone, skall parhcles on o= bk wirkvally _othing was fousd,

Mfmffrg% Iutths dria) deshmony, this DeRrdart ook a bloacty +shirt, ard wiapped
ot around Yhy Yre lron, Secrring ot by Then wropping a wire coat harger apoU At
ard onby thin Hrew Vg vt the creel. Mihotgh arguably the cold waen o£the
Creek pught hog efRehvely * washed” the biwed drom Jhe Hshind; it wowld not had washed
awny hair ard/or bone/skull parhictes, as e dshirt (wrapped arourd ¥he Fire thon
ard ed with wire) weald hed octed vg a fiikr contaming any &rensic eyvince-
ard yetvarhually nothing was found,

Lagh he srrefiituble documents now befdre the Goust show ¥t Yhe + shirt found
around the hine iron wws a size small. The record reflecls ok o dhe Hme & WD
anegul crlme s defrdont wos 570" while k{-), wrihess SMAh wos q gelrke 6727
W ts_anconcievable Yot Hhe beRrdant, at 610! would had werh o “size cval”
tshirt but centarhly o pedrle $727 wovan weuld hod,

Coll tohively, this nwly distovered evidence Spports W 088snked coneluston Yhat
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