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Aptroduchen

fndhe inderrst ol [reserving e reconcd Appei ant 5 now comp elbed o Jubmrt Hhe
IngYans“upplemental fro Se Bppeat Br0el” and dses now preythat-this Gover wiy fuly
consider the foucts ard Iegq) arguertvs raised hevein, See Prede v. Stude 748 So2d.
253,255 8.5 (P, 1999) ( f"fwgn\“zrr\ﬁ et “Capitel po st conviction de Bndants oWN_pr0 3¢
Supp leMent do tppoinded coundels “Inrha) Grepl s far moee helpdsi ard (eMpre by on-
Sive thenthy Inhe Bfief Submiided by counse)): Bl v Sdade 656 So2d 127 (fa, 1965 € vt oy
nizing Yot oidhoy gh dealh~senbenced prsopor not ertrHedo exercise Seif reppesenvia-
Ton on'direct appea™the Govrt will orcerrt pro e Supphtrrerchal brye® Gory Bppetart)
In-his )nsi'an'\“ﬁiﬁﬂ-ﬂ!ifnﬁi_&ﬁ_itﬂmm kppellart seeks 4o presentdhis (ourt
Whh Ahe specific fachia) and Fegal Grguencrms hecessery do pratect Appellants obl-
gaton 4o fully_presert and_ex haust any/all aVegakons of Appeliants protected
Fdrra| rights before the Sdadt fourts, A detarled in dhe previows_pro e pleading
Subricted o hs Covrt” Appell anetis Currenthy appointed “CORC Counsel Tnexpheid
faied & peesent Hhe specific arguemet of Gct and irw televant o dne c!fpuymwn
of Qrppr('lmn"}s prm‘t‘c'kd' Reelpra) nigh*}s_inm at the “Argarm endsd (417 thry YY)
Coke Coumsel presmied tn both the o chber 27, 2.00% MM erdd €CrC Counsel's sub-
Sequent Junvary 30, 2009 * Apgeliands Gorrected ord Amended lnra) Brre” nows presently
perding bedore this Courh
Wrth respect, alhough this Govrt 15 undmimdab)y frustra e wrth_pro,se pleadings
filed by incarcerated prisanors who have been appoirried legal Counsel, Seeeq. Logon V.
Sede, 846 Sazd 2 (fg, 2003) unless ¢his (ovrt recegnizes dhe necessery balgnce be-
tuseen -Fhis Gurts need 4o fimit unddund od pre_se filings ond these gro s plead-
iny3 Maﬂ;y_nﬁgﬁg# Yo proteat oghingt the dnonSdrhitonat depryation of

— — T o e o e e —

Foctnote 1! a5 fhe pecond eeflects Appetlarttchd e dhe Necessary Motion fo_unequiye-
Cally chstharge eppointed pest cony ctron Coungel ard ocertite 3ol £ repres nurtion pure
Juaﬁ%;@&ﬂm&[@m@ 23 So2d 482 C(Fg, 1993), but in diwect Violahar of esta-
bhshed taws, This (ourt « sdyuck® s Mohon from Hhe record _wethart o court rultng
meimole 2 See, dockel erry daded Tandary 13 2009 “ Matop To $3rike Taully Delectrye

Rppeal Brief wieth Renewed Mol To bischarge Incompetent: Pes-Conviehon Covnsel And
Maiver of Qiether Pest Gonvichon Represerriorhon, Wrth Regueshfr Leave T Ble fo Se
Correct-ed Appesl Brseds ?




Meaningful post coaviciion f‘esuf‘f?ng fom Hh "mcompfn*'}fmy v appointed Counsef~
especially in capitel cwses- 4his Gourts refisai 4o allow and ALLPT_prode Sépplepenini
phadings will Inevidibly resultt i o substardiol onstriehona chﬂlﬁf’hgﬁ o e fipd-
ten) fairness of fordas el post convichon process fseid,

Gortinueing 4o ignore dhe Wsye of incompeirncy of coiprinl gost Con ictan coundel wil
hot convemently make the v 9o auway, Ths Guet has both a sttkry dnd o
conshivtional obligiton do_confarst and ch‘mvﬂ-}; addpess dimﬁom of Thcom-
prknty by appointed post wmuchon counsel 0 apnl tasesySrr T Statwies €
2771 (12 g, Gurt_shel] ponior Hie pfrﬁr\nanu& of as3lgned counsei 4o ensvre Thet
Hve captiol defendandt is receving q_‘emlH-y post conviehon represerTiorion. TR (urtsholl
alfc reciry? ard eveluate dleations et are made tegarding e predmnes of

asiigned tounsel”);, Arbolaes v Buthewrorth 738 so24 3%, 327 (A, 199%) (“we have
o Lonstrivhonal responyblidy 4o ensine et dhe death, prratly 15 AdMinisered
n a wfé\r;- consisdent and  reliahiv munner?)

Appt’iiﬁﬂ’i'dt’t”k-ﬁ_&ﬂly_'b present the avgvermensts tnexgl W“‘f& not properly povsented
‘o This (ourt By appointed CCRE~douth casmiel . a$ fs heLessamy Yo “exhaunst’ Anese
claims urder Rl law, See, Jrne v flad.6c, 481 F3d 1332, 1342 (ith Gr; 2007) g pat-
irg. buntan ¥ Hiory, 513 45 304, 364 (19950 * Mppeliart © must-alert skt cousts ‘o any
Federnl claims 4o allow the Stoke bovrks an opportumdy do review and coprect the
tlaimed Vislahons of his ederal right's” dve alsg, Bolduin v. Retse 54 WS 27 (200%)
Appeliont has o cirarly 25tebishedd and recognized tonstrvhonad rightdo  puisize
‘m@mgﬁg_psﬂ“ convichon relief, See, Motlind v Sede, 503 Sp2d 1250 (Fo, 1987)
~ddgehing, Michael v, Lowssiana, 350 s N, 93 (19551  bue process clawse 9avrandee's
a dtRdant a reasonabie Opporinihy o have the Sdwe as 4o M clgined cight
heord and defermined h} e Stde wourt™), s thy Gyt exphicity siwied in
Aeobeloez v, Bubersverth 738 oz 326,331 (Fig. 1999), gauting Morge v Glibmpg,
524 u$ 73 1§ S 2276, 2252~ 53 (1938) ard § kv, Dixop 283 o200 | (g 1973);
“Gur adviesarial Syt of criminal Jub’n"re dfp(‘)\dffhﬁl“tfy Jpon The procedural
faiitess gpd gty of e grocess. The Gowrt and The Uik Stater Jiprme Coyrt
hewe heid et M infgrdy oft the process 15 of Uhique and special concety
i coses white e Shte gppks o take She 1R of the defadart”

)

—




In all Fairness Appetiant i3 Sitply atkmpling o & ctomp ish whﬁan}; sther persen,
(ncludiry any member of this Gourty would do ander §derheal cirtymst&hies - tompe]
this Gurt o Rﬁny -re(ognize ard address Hhe ciaims of consirhivona deprivahon
Pefrvard do Appelldmis Cﬁnm:ﬁ"]?rﬂ’}}r phed claipy of achwal fnngence, A & '{:ﬂthﬁf”y
@ g \ed lsy CCRC $vuth Counsel 1n e inrha) Bref now before Yhu lovrt,

“For more then oo decades (Appellord) hag argued that he ts_inneerd of
Hu_charges againgt hin, The tase Aginyt him woay w)ww, cincupstanthal.
Thre wirre ne yrurinesses Mo pky)l“m-i o~ &ernsic evIdence, ord no
confession o Support he Stades Case of twe tounds of premedriat
- ed Murde? idyat U M view by This Gourt of the (of eciive wfg)h'l*
of all dhe pew evidence wil Support o 'Ghding Thet the Satds Yheony
of olleged proveditated murder_was & beicated with e tdert-o
wrongfilly conviet (Nppeitard: M, Lambrixs case (s g lgptimate achul
Anppernee (ase” dd, ot §

Appetiaimt M-‘pf(z‘l‘ﬁ\i}- Submis dhot-this Gourt musst Aclrpt ded ﬁliy [EVIZIA Ipon
e menits The St Supphementl Beo Se Agporet drre€” s Ane Congirivchonai con -
Cept of “dirdemental Biirpess® entompassed in both thi florida ard Rarml (onsh-
Tuhon requires Hhit Appeliart- be provided a “mean ing f4* oppoﬁfunri-y 4o %H\/ pee-
Sent-these claims. See, Jenw v Jad, 740 Sozd 520, 523 (o 1994), 4 outing Shyll
e Sate, 569 Sozd 125, 1252-53 (hia, 1990) (* due process n comex of cap riz) post-
convichion proceed inggs * erabedles o ferdsrarnal congephon of Birness Hot de-
rives ultim Mtly from the nadvral rghts of 4t crHaerss™) Sreele v, Wrhae 797 &
2 931,934 (A, m%),g_mﬁu%; ek v Werks, 166 Sod 892, 89 (G 1964)

As the record in 4his C"‘“inﬂ-&ﬂkmb« reflect Rpyeliant gt timely present
this Goert with dumerous prg e plradings Specifically aligirg that appointed
CCRC (ounsel ws aod,_ard did pert: Cﬂdqmﬁby predent Rppejlands cognizable post
convichsn clams o s Court: Appriiant specdically pguested fhat e Goork
CBMN)} wrih this vk Sfl'"ﬂ'hﬂoﬂf}&*(rr‘tﬂ‘)td d“’}')‘ ® under B Shadyles €207 i)
"o tnsure that (Rppeilart) s feeeving gaality pest convichen Mpresentation” and
s Court inespliodiy retided See donote 2, Sosequenty, Appellunt unequivo-

cally voved do chsthame post convichion vevnse) and exerise jort- Peprt Svihen

3



purddant 1o _bvrechir ¥, Ju-,:}hw 22 Jodt 992 (o quff)i dnd agoin this Geuet jnex-
plitithy refubed o Coriply with esdablished aw; Hhus Virtually ;(fg,x,?‘% Appeliant—o be
represented ‘v\/ dlfegedly tncompetrnt post convi cton Coune.e}.a/
Aithough (1S now Wil asteb)ished Hhet death-sermtrived prifonors de nst have

G . Sucvh_Bmendment conshduhonal pf ght do *eflechye® post cony icton represriehon,
See, Murray v Guvinleng, 92 U8 |, Jo (48D lawrener v,_Rovida, 127 uS__ ¢ 2007) Lom
Jorix ¥ Stede, 499 Sozd 247, 244 (Ha, 1990 Kekal Here, Goi 5628 T0b, M0 7% ¢ Ha 2005)
Derther Fhis lourdy oring us dopene foert hus deldressed . quitshon of whether
the statvlorily cveated rgit do post convichon counsel in wprk) cases o enhled
do Mintmal ‘dur progess* pretechon 4o preveant dgaingt 4he inco mpekency of suich
poSt convithaen (ounael ('FEcﬁve]y t’Vo!vf‘rﬂ l‘h-‘lofd‘r’d SFWG‘rg as, an_obstruchon
and impediment o pursuring a caprial defindarts conshtwhonally protected
rightte caning®l pot wnvichon revicn. See, 2q. Glive v Maas, Bii Sezd 644,
653 (Fiz, 2002), goufing, Ayrorty v. fdude, 559 Sszd 132, 1135 (Fie 1990) ("the appoirt
Mersh of counsel in any $etting sieuld be mridiningltif witheut fome assvrance
That counsel give effechve cepresertation’)

Appe hant re.s,a«ech’-iihy Suats Hhoh thiy Gerkrauet aceagt and address The spec-
ﬂciam\ly pitd ciaism raived hetein Sep,* Argurment y1° Infrg, of wivther_y icdoalhy Farcing
& caprial post convichion defindant 0 he repres tnded hy c{llt@td)‘y ﬁmwpmfr legal
conndel atH am & avn unignshhvhional sbsduichon and iMpediment: Fo e congd-
Whorally profecicd rght o Meaningdd) post convichan reviews Ste, Siedt v._oyleg, 520
Ss20) 562 563 (P, 1988) (recognizing Hwt unteasonable obshuchins 4 p\:'r,:.fuc’hy‘“ post
ONAGHON Mevirws violakes bue Process); 004w _Jede S9) Sz i, 6ib (Fir 1998)(" TR
{}ndfr%h%o,) yhvrardeels Lo habens revirw] chumiraded h Tordas Deilaradion of Regimis

sheuald be availabie to all denough dimphe and direct means, withead needless tame
plicadon or 1mpedinent dnd showld be iﬁ{rly adrinistered tn fvor of Jushee,
and net bound by Yechnd ca)rdy.”)
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footnolt 3¢ &n Fciwany 09,2009 Apppllantsubmated o_pry st ackion hitied? Moon T Dis-
qualify e (i trned Roreda Speme (ovrt Based Vpen Newly Distevered fvidenee of
NS fonguct Y ChiePTushee” whith presently eeraing perdiry belpe this Coyrk
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Cfr’rqin‘t),- ths (ovrt Mult new tealize thatdhs Guit 5 upneees sacily pairting
itsel® Yvdo a corner T+ Cannct easily get out ot € this vt reflses Yo awept
ard {x\ly reviews T RSt “Suppleri irdal Pro S Appeai Brief’ Hhen Appellantwili have
no choice but 4o purtit 6 Rl Gy Adton under HilL v _Mcbenough, $H7 US 573,
(26 &k 2096, 2096 CZWOG)‘P 5‘pfct'fﬁcat1fy chal enging the Aund rratriis] fairness of
Agetda’s caprial pest Corvichen process. .

Mhy would s Gui even want open thert door whin 4 ot nfm.-m}y? A}
Bppeltart seeks s g il and fir Sppardunity %M@&pw—} convichon re-
Vi by prefenting Appeilands claims aryvietng actual innocence

Even s much a5 This Court might be Gustaried by _pre e phead irgs, this Covrt
Must recognize hat ot tHimes “ﬁ'\ty are Hecessany This 15 e&,aec{m]iyfjwc in q tase
Such a5 this case, where & Jegitmate cldim of actual innocence 15 beirg presenied
to ard phed before Thy (ourhs AS this Court el recegniaed 1o AM{;&W% 13
Horida Rules of tiMinal frocedure 3851, 3952 ard 3,953, 79 $24 1213, 123 ( A, 200);

TWe pust pver lese S gt of The “MpoyTaNYT Vil Jues bﬁ‘ng balanced tn cwath
pfnal‘h/ G3es. 6n ene hand Jociety hos tnvekedhe uttimete sanchion of
death because an Innocent & has been duken by the dvRndart under
especially ¢grighous tirumatances. On dhe obher hard thab-sanv docidy
cautions that death ts di ferent’ and ot extaordinary cafoaurds
Must be talken 4o ensupe 4ot Onfly these whose aquilt oy Cr’rfﬁ'qin{ and
who ave druly G‘l't&r‘f’\/fhﬂ of:the forbeture of h'é, | M 60
Ao dralh  (mphosis addeo))

Rppellant respec‘h&l{y Mowes this Geurt Ao now actept and filly consider gpon $he
pled mepds the ¢ rﬁdmnﬂ‘"&*ﬂakwnﬂa! P Se Appe brref” ot denting 'zN Brgide i s
kppeliants appeindd postconvithon counsel inpxplicity failed Yo present:

———— T T T e R T S T e e e e e

_boadnete_4° on Junuary' 28,2099 Rypt|lank; pro 5, Submitied 4o thy lvrhan achon ¢h-
et Pedrhon Tor beclovmbony Tudgemert, Andoon, Sxereise of All~Wrrls Powrr’ specifically
prestring this kedens) Y v, MeQuneygh Grguiement, Thiss Appell arit- had new properly
exhausted avilable stode vemiedies televant © Yhis achon,

]

o




_Stetement of the Case and Faeks

Appeliant respecthilly inwrponates hereln by instomi- pecifie reference the * Stedemert
of e Guse and foede® proviced by ard contained wathin e "Garrecled and twended i)
Bri e fubmrted ioy CORC (ovnsel  andd Secks only Yo now previde he makrinl fcts
ot wepe inexplicitty not 6prci‘ﬁ‘car1l7 addpessed by appOinded counse! and $ro-
Vel o hecessany charificaivon o qude v kst un%irly Mischaracorized aual
gossly Misstrded within “the Shekes * Aniuer Brief of Appeileds’

ﬂH’l\oth this urt undwb—i:-dl)e Skoptical of any_proge pleadings and May be
inclined <o belirye Agpetiards inferprefechen of pied * &kt Moty be }ess then obyeet
tYe, fppeart asks only “that4hs (ourt Olgectively read the R;u,gw-mg and nde -
ity look dacthe tecord Yo ascertarin the b of The maetier T the extert
Thait 16" peSsible, Appeilart will provide specific record corhons 4o upyort--the
'FDllc'anlrj SUpplemrrrtal * Siademert of he Gacds and Gaser
B e onsct of e Stodes “Answer Brief® -the Stede embarks ipon @ lengy arguement
G‘\"]T‘Mp'ﬁry 0 disored it Appellarsts I‘o;y and tonS Skt pled chaim of innveance. The
Stode asserts that Appeilant ha engnged 1 a piotdo compel false talib ""}Eﬁ‘"n""?'
priorI5 Appettants rial in 1987 ond bt Appeilarst gave tneonsisient Strdements o
Pppeliards vl counsel compelling el coynsel o apyroach The Wfal covpt wath
an® ethical dlemma dpon the r?f’h‘ep Wppellant inknded Yo grovide false %HMM)(;'
The Sate bases dhiS anPunded asSertson vpen noihu‘:_y monre then Their own Sud-
(j‘f.('i'l\-/f inttrprettion of an amloigious reord redrence, end a depositron Yekvn
of Apsellant's trvol Counsel Robert Jertobs T gpol Kinl(y tngvalson in 1998, Howreyer
‘the Stede_toncedes ot Appetiamts Al counse! ~Lepeatedly insished that hppelant-
Maitained IS_inoocenze . See, V22,4310 fombriy repeatedly asserded Yt he
did not do !
Howeven what 4he Sl convenently neglects Yo pointout 15 that duting tviderhary

proceedings before e lower (ourt Appellant_ard bobh of Appeli arts Do) counsel che
Persorally destify and as an examinahon of-the recond reflects the Stde_did ret ard

O

el R =

hanlliE e e e e — e e T e e e ——

Lvonafe 5¢ ey by, aflr e Sierke trHmpled Ho argue these unfourded “cs® inthe tower Gourt

c§ ot was £ )ed with The fiorida bar in which Fost-Aorsey Gerotel e dttmar

Specificatly, depjed atgueing-these facks” and conceded et Fypellomb heS consisientty mainined
his Innp eence, ﬁ@)_ﬁgn@mmmﬁ Fie No¥ 2008 - 11,545 (13-F)
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Could it provide any fvidence do Support these 2 oulrag cous: allegations.

In fouet; when the Stde firgt atitmpled to advance Hhese whelly unfounded allegq-
Yions, kppellantis counset specifically teqvested Hhat v lowrr (ourd provide_a_hearing
on ~these ailegwkom. As the record shows the Sterke dhen [Mmed adeiy backed of€ and
tbangened these * outragrous o\ legatons - only to now_unficly re- assert-them.

AS Appeilants covnsei_spe; w argued before -the Iower vt See * Deladants Meps-
srandurt of Law in upsort of Defindars Mohon B Yaarke - tairs vi, Vii_erd VI Aled
before the lower Gurt on hugusit 12,2005 ( pgs 4-5);

“Tre Sterte ?Hprﬁperiy aHrMp'}ed“h ?mPfach My, Lambri x b\/ Q&ﬁr'r'\')ng'“nwi' at-the Hme

of trial tr., Lamby, *was busy Seevring bis siglers assishonce withdhe presend-
atign of a Gise alib} gnd insisteet 4o his hial atiotreys Yhat he had not kitled
ether Vickiin® (ks ks p 3)Tos Gourt shoutd nat Tghore or-the S &riled
to provide @ny fetrd Sopport {or ths Duttagenss allegaton.

The Sta¥e agued"ﬁawumwy deniel of relef dpon This Claim W approphiade
parhally becaurss, in “helr vivw, (hppelants) s\& deknse ¢lim wios not cregible
However the tecord p\afnh/ peflects -that M bambp anuntect Wi tnento
prrsonatly HsKE ok v Ko, Rbruary §,2004 evdmany hearing, rd did
Arenteshly ot he tgi § 2004 hesting. T Sk I Swe MOKTHS fo prepane
for 000 Lamberys teshivony, ard yeb when he Jo0k e stard (Per_83in-8350)
The St did not ard could not pretept_any evidence Ao Mpeach (Appeilants)
Claim of Self~ defpge,

Con'imr\y"‘b The Stades a‘H'mpi“\o N dhirpedit M, Lambpix by S\Aggt.sﬁnj
- Yhat he Y crafted” this defense yuars aferthe rime Mo lambeixs claim of St
deRnse hos been wongistently phtd *’rhrwgh e many years ard (8 i Gt
the only Statement he has even povided directly ard Me. Lavbrys clgim of
eXerts hoo pever ckangédu Mt Lambrix confinues o Maindgin et he was
Unconshivhonaity denved his ﬂgtﬂ:biﬂl& tinhis own delnse atrrig),

Shoutd the Gourt congider Hhe Stades alleg ations that M Lambrix hod athmpied
Jo fibricade on alib), hen tn, Lambrix shod be dllowed T present evidenz
et when this a)Vegahon Hirst sur fced Many yeors 440, an inveshgahon revealed
Aot cortropy do-the Stakes morvpoesetuhons ot NoTME did Mo Lambeixs
Sisfer Mary Lombrix even Sviggest Hhat Mr, Lambnx, hod atitmpled b e eruit

l"?

e




her asSistance in dwetmp?ng an alibi defense.

forthes Mary Lambiix distussed This H&ﬁc’?’_ﬁﬂ_bt with an investigator with
e Pubic Deftnders office _asd here 5 b viidence or reason Ao belteve
Thott- Me kambix tven had persona Knowledge f the communication with
Many Lambwix ot the Hime,

Addrtionalty, this investgation established that Mp inmbiix_dd not have_any
unsupervised condmet with Mty Lambtix - thety in Bt unknown fo Ma Lontbri
u i tonyg affer his conyichion, the Glades (ounty SherdfS departmert was itle
phoiomwtnj all of My, Lamberys Mat), frd providing Copies L the Sdake,

e, Lombrix _could ag have poséib)), discussedt any alib) defense wrih his
$istkr a5 M Lambrrx hod Vir‘i\rm’ly NO unsvperyised cormtret with my’gm]y

Mtmbers priop o tal Uleaely, (£ The $dete hud _any Credibie evichmee dhat
HTJH- aisiredit M, ‘Lamlsrixt’h\ey would had preseriee this evidence when

Me. Lambec teshfed fhﬁﬁhiy_mur_bnmd&mum

The Siniels eckmpt--o now argue his as o) ged *dact” s absolukly ard unethicatly
wﬁa\c)eous- when the Sk frst atimpied o adsert this atguement in 2004, App-

eliants Counsel_Specifically re an epporunity 1o pres erit evidence -that weuid

had proved Ccnciusl‘wfy ~Hat--Thase ai-]cyﬁ‘or\s .a‘.tiﬁ.&&a% ard the skmif_‘xmﬁd_m
ahandoned these unfoundect allgarhons,

As the record shows when Appeilant pensenally foo K the $¥ind and deshfied the
Sk _did ngt atemptdo ralie these allegrhons (Pch_8319-B350). Likewse, a3 Hhe re-
cord pefiects hoth of Fppeliands trial tounsel pesorally teghhied atdhe ¢vidpahary
hearing en July 19-20, 200¢ (PcR §701-9063) and_again the State Madeno ecHemrt o

raise dhis wssye dJring their cress~ exominohion of Robart Jacoks L. or Kmlry Enyvatsen,

a5 the Stk Knew Xdhat kppellants toy/nsel was_prepared X present evidence fo con-

clusively estabiish that Yhve Stes dﬂgﬂ’ﬁ@n&s_mmy_\mm

With respect o this vy Appellarst sobmis hat Jushee can never preverl wivn e
Hruth Con be $o easily perverted by Ahe Stk unethally engaging tn a “win by

e N T e R

ofortnale 6! |y ani perhion {or Such g hearing Rppetarrds coundet obdmned ay *Afbdavi
frome Mary Lemboix, of which « opy weis provided o e Strle. ke he Convehwene oft
the Covrtithat Afhdavit s provided as_athached Appeadix #

)



Gny Mens necessasy” shrodegy - with tomplete inpunity” s specifically arguied oy
Ppptionts counsel Jee, Inchru By tef by -5, tht Instant- capitl case presents fa_leg ifimae
_atuel thaprrnce cage” Adat 5, This Court must: Closely exarne the ackvat rerord and
'“drpﬁ\dfﬂﬂ}- ascertain e truth @ so as Ahedt "3'\1!5_”'11'3 Might be done—and ay_
inno cent Main 55 apt Put-io drath.
Throughout-the Sates * Slertemert of dine Cose and acic” Hhe Shake Iibemily issteres
avd 3m5517 exagerates the fruv weight and netvre o e evidenee used -b.ruppw+

Fhvir wholiy tivusstanttal theory of alieged * premedhaed” Murder, while atthe
Sume e convenverstly._omitng the Giels Thort eorvichet Mt theory,

Asthe record Hself plain by re€lects o toial the Sk speci§ cally conceded o the
vty “*hmfﬁtﬂﬁ_\hﬁ_ilr_oty of alkyed premedrution wos based upon The estimony of
The Key withass, Fynces Sumh- whe I Siak charmciorised a5 “the hub ofthe cater
(PCR 1950 “Prences Sratth (s The hd of fhv case*) DA-R 2520, In dhe (yrrerst pest
convichon proceedings The $lt wins tven more_explity Statirg thet e emtive

“Clearly, Yhe States case wos builk on Bances Jimrth.. e entive case pre -
Medrtahon ard Wﬂy“‘?\’if\g. (S proven in her tea¥mony. Ard there has never
been ary queshion aloout that” Iuhal Beeel) pg.25

Now tonfrented wrth an overwhelmieg oMot of newly distovered evidence -that
collectively showss Mt Frances Sith and the Sate’s own aperds deliberattly febri-
caled this w}\oliy arcumstaidial theosy of prepeditaded murder with the intent -%
hove Appetlant wronglilly -LOnVitted and tondemned o death, the st adngpls
o angue Hhott-2other evidknce* somehow svpports Hhis theory of premeditahen.

ﬂHhmgh the State provides o l-tngﬂay accovrst of the gl '}esﬁmany of: 14 Shale
wrinesses who teshfied cﬂw{waj a Close re;ad.",\ﬂ of vt record fevedls Tt all byt
wo of-these wrtnesses Cfamces Sty and Ocboreh Hanzel) previded virdvally no

e e e e e o e

Hootnobe 1. in Rujs v, Sk, 743 $020 1,9 (00199 his Curtexplitty repgnized i * alam-
try &qumc),w&presem%oml Mistond et in catpite) wises, and warned $lete Gounsel of *dire
Lorsequences” I Siake Gynsel continued 4o unethl ally-ehgage o T Hpc of “win by
any Means Necessary” behavion Appeliant siomrté it this Gourt shoutd tow specificatly

tewgnize that Stake Ceunsel Cure) M. Drimgr h"wﬁ"l’m&tﬂy engaged ih unethical miston-
duck; and refer {his maHee o Yhe Rorda Bar G Kowal distiplingry actien,
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ttlevanto the 85ye of whelher hppellarmt qcled with premedriated indent Rathwr, these
Wrinesses_sniy presented Festirony placing Appeilarst in the company of Clarence Moore
Ake Lawrence Lombenson™ and Aleish, bryartt on the night they dved, recovery of the
Vodres; and the subwequrnt autopsies, PCR 2652-2688

Butthese wimeles are Jsa'npiy not velevant as Appeilant _does net deny Mecting the
dfceq.‘;ed and En‘&fﬁ“ng them do Pppellarts cesitlence. Those *facks® _are_not tn dispute.
The only isSue ard evidence tlevart 1S whether Apeeliant acted w with * premed; -
Fuked indent - or whether Appeliant acked in involuntuny self- defthse whin ¢n e
pectly alacked by Moore/ Lamberson. (PcR_8317-50)

Theonly nakerial dhfrence behween what-fhe sndes Ky wriness fances srth
Feshfied voX place that nght resuiting o the dralhs of Moor/ hamberson qnd
Bryant, and whet Apparlart hag consistently claimed Yook place 15 Thet perled
of Hme Gn which Appeliart wert orkside Wih Moore/ lam bersan and bryant, and
Fances Sharth has cons istertly said “thrtshe did_ngt see or heat_atything et
Might hed daken place outside. (bA-R_2243-4#4)

Rother, frances Srarth lafms ot Rppellart o her that Appeilardt ¢t He man in
the back ef e head and choked the g;rlﬁ (DR~ R 22049~H8), Burt a§ dhe acvml riaj
teshmony of the States own predyeal txaMines, b Shultz, shows Meore/ kamberion was

oot hitin-the ek of Ahe headh Br. Shathz Spm"ﬁ\mliy esh-Bec Thot Moore/ Lamb erson
died 05 Ahe ctsutt o€’ birtavmat- “pmy Hipit crushing blows fo the hed” (oa-&
2058:59) " resuiting n Severe frachires around the sy and ch eeKs” 1dyy PCR_(157-69
Consisting of# eight *mes - fovr fimes 4a+"€he jef+ frontat forehead | ard four Hmes o the
riaht . apphied tn g comhiweowrs sidtbo-sidle mohon? (Rer 17e8~84)

More importantly br Shultz found_ne “definsiver weunds on Mepre/ Mmberson and

. —all st the blows were administered consistent with Msore/ homberson facing, his
assailanmt, Svpporting a_reasnnable concfuston hat Moore/ Lambersin WS net o Vithinm

of an asait~ burk was, 0 ek, the agpressr

_-—-.-.._.—-._.—.__m_.._—_-—-—-_—wp—-_._-—-.—___-.__-.-._.___-—.u._—-1___——-

Tncinote 8: Hshould be noted thud-the recson-the Male deceased name i dncerdgin s becquse,
as dhe Sdades swn pretrial inveshgation revealed, Meore/ Lamberson Was o * Careet ctim inal
ard “Kxown assocate” of: Lo gl drug Sttugglers, fo ossay !

wemen- butthe jury_was net- allowed o heanr of Meoses Lanbe room's higlory.
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As for key witness Jarths claim thet Appeilant dold her that Appeliart # chuked"
the gir) (Bryant) as -he cause of death, +ve Stode's medical examines D Shy e Sest-
fied Ahotthere 15 0o evidence Hhat Bryunt was “choked” hithough 118¥ng-the cause
ef death as “probabir Meanvel J'h*angulaﬁnn" based solefy on what b ShyMz describ-
2 03 0 process of e minahon* (1¢, o gunshot wourds, ne Kni it wounds, ne btvnt
Wrauma, 2ct), Or, Shulta Conceded that he achully dwl not-find dny signs of henn-
Sraging on byants neck, no damage 1o the seft ssuc Claryas ect) of the neck,
arnct ng indicaton of pictoral heMmeraging in 8ryants eyes. (ph-R.2213-)

Thus otherthen frances Smith's sun Mhmony that dryarst wias “ choKed” which s
‘hln ordi(cdicied b N YITTUe! g hien ot~ dfiny Py hiJ‘ 5 of* Bﬁyﬁﬂ"‘ bﬂn,g
" choWed *  or * sinangled”, there is actvally ho eYidthee tht Bryant died a5 the pe-
Sul of_any criMinal act, much Ttss ot e hands of Appeliard: (DA-R 2461-%2)

A Arial the_enly evidence the Sl prasenitd 4o corroborade Wances SMiths dJaim
“that ppeilant acted with premedibed ikt was the testimony of Deberah Hanzel, who
+eshfied ort-ivial thert she hod asKed Appeijant € Bppeilant ¥ had Wilied the guy fr

hiS or® and Honzel claimed ppei] art reSponchech “that was part of*ht regsen’
(oA~R.2:49) Addrhonaily, Hinzel teshfied <that in ansther conversation Aggellant-foid
hee 7i€ you give me *1007 1) Auke you back and shovr You where | Willed) two peaple
and burted them* (DA-R_21:45)Y

Bt a5dhe cemrd now before this Gvrt- l‘fﬂccﬂ" beboreh Hanel has Ao dnrguly-
ocally recquried that Jmﬁ‘hmmy, atesting_under ogth that Kty vrtness dmih and o
tan from the Sak M‘brmy‘s ¢fice; hod _coerced her Ao provide -that false "“ffﬁmhy
with the dvitrt ard purpase of deliberadtly }wing Pppellant wmngﬁiiy convickd
and conderned o death. PR §a84 -8 (Sor Fhe convthrence of s Covryy Hanzel's
achui Afdavit PCR 8IS, Def €xh.3 , 5 _atlached herein as * Sxhibit-87)

Hanzel tesbfied befbre the lower tovrt-that she provided urtLalse eshinony becuase
Iances Smith asked her o go along wrth what Fances wins Shyirg PCREIHY | but-that,
in $et, Apgell art-_never dold her that Appellant Killed anyone, PCR 145, However,

- C—

bocdrode 1: However, at-tnisi_Presion Brun ch olss estified and wes grtsend-waten Hanze) said
Peliant soid I Killed wo peqple? and Branchy Jpecffﬁ'wily Sestrfied that he_did not hear
Fppellart soy he Killed ﬁhyent-_gn_}y that hey were buried “back-there® ( V- 248 27)

p—



Hinzel also desthifed that when she asked Nonees SMtth what recilly happened Srrth Toid
her“she didn} realiy know what happened cutside but-that kambeix had 4old her the
guty Wt nuis ane (Lambrix) had Jo hit him? (PCR 152, BiH2-4M, B155)

Appellant post conviction counsei presented addittonal evidence o Svpport Hanzels
tiaim trat frances Smith and * & Man frormthe St Mt'wm)f,s office” had coerced her
‘o provide Maderial s, +t5‘-'h‘mony ,M/M”Mﬂ ard ‘that-an actuel
LCQ&‘“I&%LMMQ xisted 1o, by interd and design, wrong Rifly cony et
and condern hppeilant Sev, lpchel brief *Rrguemert I

In rebuttol, 4ive Stote presentes onty the any of l«uy wriness fren ces Sarth, who
cmba‘-gieusiy dented pressucing Hanzel 4o provide fagse estimony fo “back vp? byer own
stherwise unsupported *i"t.shmny. But- the bwer Gurt ,sg:ciﬁ’mm‘z found Smiths
Yestmony ned_credibie” (Pch 7832-33), thus the Stade actually provived wirtually
no credible evidence o oilﬁf(ﬂ-ﬁ Honzel's gworn ’i‘&fﬁmony Hhat she wes cberced
Fo proytcht material Rnse 'H.S"HMDN}; ard that; in trvih, Appeliont @ pevertdold
Henzel that he killed anyone. (PR 59 BH~86)

A el other Aren Honzels new unew(vowlkl reconted ‘f‘(’.?’h'ﬁﬁnﬂy,-ﬂ\(_ﬁ.ﬂl% sther
evidence of achunl “premecitaied ntent came_txciusively from Wey withes Smh,
w-r\')wiﬂ*jh)L independ et torrobonation,

Jrakh teshhed dhet she personally geen Rpyellant go through Moon/lapberson's pockets
afker he was diad (k- & 2223%nd remove o “gold neckiaeet. However, -The States swn
Medical examiners tnern, Sam Johnson, destified “trt whin hey exhumed ard recovered
the bu:—dy of an/Lﬂnhmn( “huy found both Monzy ard erh\y in ~the Viry dame
pockels -t Smith LlaiMed she seen Appeilant 9o Throwh. (bA-R _1392-2016)

s for Srths un corroborakd clais Hhat Appetiart ook o “geld heck laee! From Moore/
Lamberson, a5 the trvo) recosd shows; the Shede_did not and could not peo duce wny wit
NS or e¥idence do wtab)ish tht Moo/ Lomberson _ever even uchvally swned o

i i Tl R T = e — e

fosingte 10: As this ot hag wnoisterty tewgpized, even \E Appeitant dich remove properdy
or The vehicle frormthe drceased_afkr Moom/tambectn was Ql-rmdy dead, ths _dees_ s> and
_canpt constrivit evidence of prered rheried et a8 thve eindence Must show _an achuet trdert
To *rod’ e deceased fimmed_prlon d0 the thime of death. See, Petk v, Stale S S 20472
(s 1980), Skull v_fimle 53 So2d u37 CPai988) Grypendie v Sdade785 So1d 1182 (¥ig.2001)
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otherwise pm:ve.s.ied_g_n.y_.ruch "" 30]53 nerkiace’ tn faed, +he shade convenvently neglecks ko poirrt
out -that ther cwn prettiol investigatons tevealed frot tn the days immedadely priorb
Wis death Noore/lamberson whs Systmaticaisy pawning” v{‘rxhr-m!b, ewryfh},ﬁ ihat he had
of tonetary Vale, and That € Moore Lanbetson did have o “gold necklace” he would
had pewned that, e franves ks elgiy Yhat Appeilant tovk a gold neckjace
from Moore/ Lamberson 3i Mply Was nsh and e noty e
Bt by far the most glaring dnd prejudicial exampie of W nees Smrths_dels
‘ ‘*‘&?ht’wny*m\d the Stader own cmﬁph‘cﬁy in kmw-i@)‘ using filse testa-
Moy fo wrongtilly wnvict ard cordenn Appe i) ar - was the w)\oi’l); Wnsvpporded
“HeStimony e by Fanees Sckh ot Apptllant had o\'rh‘bpmdr(}: placed Aliesh
Bryarﬂ“‘@cf doun ina pord” do ehsure that she died, ( da~R 2228)
ope ‘f”ﬁ‘?ﬂ"y, ot ined France Smith -bestified Thet when she frst seen beyanis body,she
was free down a pond, from her Kneek 6p in dhe waden (DA-R_ 2225, Pch 1839)
She went sn 4o Heii Hhe Jury it Apellant 4oid her that Bryant was C}dubﬂaﬁtfy
placed tn the popndd © becanse, he Surd, shi_ wasnt drad, She would Finich drownie’’
(Pch 1836, 194R)
The Stake used his -ff,sﬁmo,\y -io convjna:f The Jury-that Appeliantund oulbted ty f)ld
ack with premedriodd indent-o Kifl. Butin fack the Slal Knewrthathis testimony
M Nt trye, As the reoed s hows (PeA 129b-1331) ot no_hme duirg any of her
pr*f"ﬁ“ai sflnkmmiﬁ,or\ d\'pﬂt’h‘ﬂnﬁ; o ot Kppetiants Grstvad (which vnded In a
hvng juryd did frances Sath eyen suggest Hhis hghly inflamadony ard prejud jcie
‘lﬂﬁ'&nony, Rether, Appeh ants d™at counsel were Compitlely biindsided by this
ﬁﬂhc\bﬁ&}y & br corted -Eﬂ*?homy‘ and Wt prepored do rebut i
However as fne record shows, in posttonvichen procecdings Apgeliants covpsel
did ceveiop the hecessary evidence o Lonclumwi\; Jhow that this Hhmny used
+ convince ‘Fh&Jwy Aype{]an‘i‘ did act wrth geival preMed dbated indent 4o Ki was
&'i}r\p}y ot Arve, See inrha) Bovel frguerent T
Appell ands Counsel Hrgt obhained an ARRAsvet fom ﬁgllh} Johnson~ D21 jer , the
actval owner ef the preperty in queshon beth o the Yime of Dy leped crime,
ard do the presert: ms, Johnton ~ Pejier unequivocglly states Yhat there was not;
and frever was, any duch * pond® in the ce)pvant pastvie anreq (PCR 8231-32,
©241~43). {5 the convenence of dhis Gustthy Adavrt ts oMached as Zhpyndly (4
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To Support property ownee Johnson- Dellvrs unequivecal sialement thot N sych
pOnd ever existed, ippeilants (ounsel retuined two eppert winesser, (PCR.7170-7217)
a Rydmlagi&‘% Richard Thompton drd Sleve Wisthar of Acu Weathen Inc., who ex amined
“the property In question, and tevieived the wreatinas (rain il eet) arovnd the Bme

The M”ltﬂfd crime, and both conclusively tonduded that Fances Smits Jest-
Mony that Adeisha Bryant wow placed * foce down \n a pord up do her Knees'to ¢n-
Svre her cheath ould ant be e (oeR TI79~"1AI) See, Inctinl Broef ‘Arguesaint 187 W

There ts Siply no queshon et ht Shaie Knew Had Hheir Key wriness wes driib-
iﬂﬁﬂyﬁhﬂﬁﬁﬁq A Matrid “daets® she desh§ed o, whith proviched M_M_M'

ahioh of the Stutes wholly cirtumstamhal wige of dHchd pwmed\%itd murden fis Ahe

veord new reflects -the States_gtive o (onspiring ard colladereting with Funces

Stth was not revealed untl dwerdy years of¥r fppellont wos dried and W ieRg-
(ﬁ;ny tonieted ~that the Sl Aforseys own lad Yy ehgador, Mites * Bob? Danvels,

WS "\N’"fnﬂ an it affair of “ a Jexval nabire wth key witness Juth while
Rppelant-wins being proseceded. fies, Incdiol Brvef, * frgurment T

Tivt Ster own omver wiiness Deboneh Hanzel has now tecarded he deshmony and
specifically provicled eugen testinony -t frances Sath and 20 mgp Geri-the St
Atotneys ¢fice Cacbdaniely) wod caerced ber o provide -ﬂcmjy(&tl&d deatmany to
Corroboratt Wances S iths claly that Appctiant was Mohvarked & %Kil Moore/ [anber-
Son by an Wndert 6 ol his tan e, ‘Inifp! 8 nff’;‘"ﬁtﬂﬂﬂﬂ’—f

Rpptllant concedes thatthe yehicle wos removed dom the area .afle Moo/ lan-
berson wios Kilied. Bt Appeliant was nt mohvated do Wil he decensed by any
invtrd- o desire do steal the wehitr, Rathor, ot the de Appellartt wos *wankd® or
“eseape’ 7 specificatly, R waiking dway dom o Gate work refease cerder ond not-

Bl T e L e —

fodnete 1t Rppellard would nete -hak-the instent acioundt- is not alout picking apart incon-
Sitenetes in<ive Sades case butts indnded b provide -the Materal "Facds? the Stk how oiis-
ogentously tuauttedd Grom trei own ‘Shikment of the ase end Gcls? |
Eoctnole 13; lothe Shuted Minsutee Brref pu16, e Stork prejudicialiy exagerates dhe © eséage” by

omrHing -the et hat Appeitar did ret “escaper fro any prison, and wius not even iy physite)

Cudtody. Rathep Ropellant s1riphy wolkia wwmy Fom o conliun Job whike assigned 4o “wrk re-

lease \n telationship o &yprHarks BNLY poor conv iction-a boupced check (PCR I937-40)

i}



Fetufhing: (PR 82i0-40). buth Aypellant and Fances Smith agreed thot §oing do the
police thet Nght was netan opdion. id. T v ehicle was e Kery Jﬁf\;,{y WS G means of
'ﬂffihﬁ the $Siene ' and in fuet, the record is_clear ther afier {l'lm‘nﬁ the areo, Aypeil-
ant and franees Stirth Subsequently parted ways drd & wes Faness Smith-_netrine
_Appeilont- who actvetly Kept possession of Moore/ kamberssn's vehicle. 4. €321-22
Several days lader Frences Sh wos arresked on “unreladed charges® whilt driving
Moores Lapbersen's vehlele, COn-R2244) Strth rermdined in d‘aﬂ for -the next three Arys id,
clurtng which ive pomerows law en®remint ofcins atdmprd 4 queshen Smin spec-
ﬁqm’lb/ about Meore/ Lambresons vehicle and howt She ame Yo posscss ik and Snith
$old one J’fonyo\{‘}kr‘ GPM‘T'hE_r; al] of whith proweet Yo be dntne. hppeliands trial
counsel attempled do Mpeach SMith with these numerOus inconsiSterd Slorves, bt
Wi nets allowed o, (PR 1437-40), Afitoug by the States own ad Mpsien the ¢ erndie.
case fested vpon the '?k«?’hMGn}v of Frances SMiin® (vcr 1450, 2225), Jury veds ever.
allowsd fo now that Smrth actually Hold nunesous conflicting Shrres. LR 14372 40)
n Moy Ebwﬂry W, 1583 (ance Sl bonded out e’F‘JﬂN (DA-R 2249) Spnbh then re-
fained o prwak Wawyer and * consued wiih Courﬁcl”_’ﬁlr_’hﬁmr;_dﬂyi be fone G'm-iiy
9oi'ng 4o the Stk MWM‘?& ofhce (pot- e police) on ml\é'lﬁ'y qbﬂmﬂy 14, 1983 ard po-
¢1d‘t::9 s Mercdible slory of thve alieged Murdr of Moore/ fanberssn and 8ryant; o
Shry tht convenentty exoneraled her of any aininal clpabiiify while art-the ame
Hiwe Mmed it by moking ber an inveiiable winess o the 5M¢,fmuri‘rﬁ (MM,
when é‘pwznﬁca Hy asked oftal wky She did nﬂﬁ"g@ 10 the pOlce Wl #lmest 10
_dm,ug’_*[‘“%h&fc a htBCd MUm}fﬁ} ketnces Smith Heshfed thatshe was ¢ afyaid” of ppe llanks
(0A-R_225p), but-the record plainky Shows thgt- Sharth Spent 3_ceys tn police custudy
wWere Shy  (as bbw'wusiy protecied druny any pereirved “threort kppellmf'alltgcdiy posd.
Tvrn Mone -hz!ii‘ng 'ﬂwujhf is Ty actvel picture daken of Sith on Fb{va\:y_ 9,483 a5

b T N —— R s

Enghrte 13¢ Joe, Scatl v. Shote, 535 Jo2d 11371143 (R 1988) {“white & i5 i e Thaet Scun ook
Vilegas' car %Ilow-ing-fm murder, i+ has not been s hown beyord o nasonabit dpubt
ot the primary Mehve for dhis Killing was pecaniary gain- AS tn Perk v. Shrle 395 S,
24 92,499 (P 1980), # 15 possible that the car wus taen Yo fac)ibake estape uither
then a8 a means of improving his dirancial worh, The teerd Sirply oS MG pyort
The conclusien Yhad Lt vichi] was Murdered for her car?)

5
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She wit being booked jnto “the Wisherough Gury Jail _shactly afir being aresied while
driving Moore/ Lambersons vehicle. (atlathed, ‘Agrendix D) I ever o pichre was worth

¢ thousand worels This prohre {3 M “This Covrt need only Yook ot s piekvre Chppodixd?
o See that this ciearlymm;m women who was tn fear o -t fime,

The record before s Gurt now _+ayes o queshon That the Stetes Key wrines funces
raeth, o dﬂl@mﬂ;ﬁlmﬂﬁg this whotly circumstantin) theory of-prenedidekd murder

6s d Meahs of Mrnipulahpg the State by not onty providiing this incredibie sdomy
At convenently exonested hee of-any criping! wipebilily, bt also esculated herto
the sta¥ls of an trvakwbie “skar winess* all _ : P iy whith
Ihe, in fcky was given. Seg ol Grrels’ Arguerent T [pgs 35-35)'"7
But Frances Smith new et dhe couid not- pull-this ofC en her own. ASTht record now
Shows, shortly afler Joirg tothe Sdote Ktorwey wieth his incredtble story, she then _coerced
her 6WN Cousing gmﬁﬁmd, Debowh Hanel fo provide The nzﬂrj::c:rry,ﬁ.l&_‘f"ﬁﬁhﬂny*b
“back vp” her Jory, (PCA 898586, Mﬁ,mwwﬁ and fpendiy ¥
Fmally, byf Seath's_swmn admission (Per_&273- 80 B78)),she then formed an allignece

with the ek Atorneys ouin ltad Wy eshandor, Mdes o’ Danyis, by ¢ gqging tn an fmt-
Hate_rvelrtionship fefa sexval nadure” (PR 8760~81) dvring Fhe prasecuhon of This

e, Ths ourt cannot fgnore <the indisputabie &t Hat inveshgader daniel's was
e Vrvy pesion who actually infhaktd these capidal cherges agalnst Rppeifant by
Swearing outth arrest affidayry and fren Subgequently pertonatly Sugeevised -he
enhre Inveshgahion ard eltveloprant of e wkoi]y circumsbanhinl evidence used 4o
convictard condemn Appel and, Seg, {nihdl ﬁ;zﬁ”M ‘

The_only witness, Deborsh Hanzel, the $¥aie presented at el o cormodorate fances
Shiths otheruiise unsupportect laing has now come Srth and provided un erbutivd.
Swern Jesﬁmcmy that, in ok, Key wiiness Jmin and*ihv%})a’m Damels _torrced
her o parhcipale In_gh_achval Conspiracy and toilaberahon
and condemn Appelianh PR 5984-Rp RI8S)

Forthen, Hanael has vevealed <hot ;I*Lg-i[ Knew al) E‘Inqg et Apgellant was_innocert
of premeditmded Arder, ard that_in druth, Appeiiand had acked tn _invelumieny seif

do wron 5!{‘; Hy convict

e T e e e T T e e e TR e

_ootncle 4 See, (o) v Uirked Sigdes 4] US 106,103 (182)edrere is o “rewaniben that on accom-
plice May have @ Special inkrest in Teshiying, Thus Gsting doubt vpon Cher) vergery’)
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deftnse. Seq PCR 8986 “When | askad Rances Bhat what r*tqﬂy happened, she old
me thatshe didnrt req Ny know what hapyened exiside, but that Me Lambeix dotd her
The guy wert nuds and e had Y hit him? ser aify, abathed “Apyenddr 87
T‘hmuj}mﬁ“ﬂw ymimrged Hls’iory eF his case Rpyell ant hﬂﬁ_mndﬁimig mJisked that-
the Stades "l'hfm\).u of premeditwied Mv-rder_ﬂﬂmy_mj_wn; Tratthis erire wholly
letdm&mhmi’fhemy was @ drhiberaie &beieatton. Only In pecert yeers hos he yivtvel
wealth of evidinee Jw’bshnhaﬂry an ach conspiracy 4o wrongﬁﬂy tonvith tome
Yo hght~and yet the Stake wosid hove Fhis et beheve St & merrlya toinci-
dence tht this collechye tews evidence. Lopplebely Sipgords wihat Appellant has bern

copsistently claiving actually happened all alorg.

Apyell ard hos_tonglstentty argued in Lyeey peive post comctibn proceeding dhat Appeli-
ant wa unconstrvionaily dented the fundemeninl gt deshif) otria] Anus drprived
of any opportuidy o provicle ths ’&ﬂ\mor\y of Appeliands _ﬁw@mﬁwdﬂfﬂ
of setf dense’ " but Appellart was ot provided an C\Hdc"ﬂﬁmy heating in erther
of these pror St post convichen proceedings- thus_pg opporduniy o provide this
clain of invelurmtory S21R definss in the form of actval in—-covrt +e.'rh'r1f>ny.'§"

Only in-the_cierent post convichion pro ceedings cic The lewer vaﬁ*ﬁnm”y previcle Appeil-
ank with an eviderchasy heasing anck an opporkencly b Fesiy. 45 The pecerd re Bects
on April 5, 200% Appeitint_did Fake -the whand and Heshd, providing a gmphic acesant:
of Whet wetvud Tty dranspined oudside thort night Yead ng vp "o and tesuiting in the

Footnok )§: See, Luutbrix v.dingletary, 72 £33 1500150607 G 1996). The Stk cancedes that Apyell-
ants trial Counsel compti e -the drig) Judge to_spe cificaly instruct Appellant Thet € fypeitant did
Yesfify the Gurt-wewid allow ral coynsel 4o abroptty withdmw, beaving Apyellant wethout legai
Feptesenation. (oke225:56, This unconsiehvhonal chotce bebwern The gty destiA, and-the
tighto Coungel wa -5-peciﬁmﬂy fourd b be_per se “Vnelechye” asoshance ofcounsel. Sanbom

Yastnte, 474 Jo 23 304 33~14 (Fia, 3d 004 1985), o iy |, Rorida bae v: £1)s Rubln, 544 Sszd (080 (Fia. 1989)

Joonede Yo: There can be no qutestion That Appellant_did Specifieally Broue the cleprivahon
ofthy Rghﬂ*’w'ﬁﬁﬁ@t ard Aper\lamls consicen Soerte, : gp ense |

of Apptilants prior Siate post toavichon proceedings - and both wene Surmarily depresd ustth -
out gn tvtderrhafy hearing, See, Larbpx V- Stads 53+4 So2d 1S) Cha. 198 9) (o riginal posH
convichion Moton) lambrix ¥, Stake 658 Sozd 247 (Fig,)990) ( 20d post convithen Uoton)

BalE e e e el

I L — T e —
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tragic deaths of Meon/ Lamberson and Bryani: (PR 839~ S0) AS dne record Chows, the $tate
did not.and could nev provide any evidence o discredtt Appetiants tonsistenTy and long
ped claim of involuntary sei@ de@nse. (PeR 9338-4%)

In rrcd]loly, nows e Shale argu s Fhat* of course, there @5 nm"hw?rxg in Vhe reford -that
Suppords this ’h\for\y (o Sl dt‘(éhdd)f only Lamiorixes Fif-serving Mﬁ‘mr\y wrenty years
afler his convichon® (hut gee, footmate 16) Nevir Mind 4or a4 moment Ahat Fpp e tanty
Counsei_did dry b preseit o weeith of evidence 4o Sépport Appeifarris clain of seif-
defirse, onty 0 Aiyve dhe Toier tourt_prohibitihe presentahion ofhis eviterve nder
e preterse that the Court” would net atlow the ase do be re-tried in post con-
Vichon procecd ings! (PR 2H61) See alsp, Incha) Brved} M'p

Guctthe Stades rhetorical agsertion that here 5 ho evidencet 4o Stpport Appellarts
claim of Seif e@nse_on tres trcord i Sirply NOT torrect; iy &act, an o\zﬂerﬁve teacting
of the actval record {Hestmony presented by the Shele aF Hiel) revesis that ﬁ'ppt’ilf‘;rﬁﬁ
uncebuted clatm of being inveluntarily comptiled do act in $el€-deRnse when Spon-

%heowymmmw&wm 9 actvally supported by,
drd_enhurty_Consistrrt with, the record!?

Bud- a5 staded abeve, most of-the evidmee the Stake presented arbdnal £ netin chspucte.
Appetlant admils do meeting Clarence Moore, aka Low tenee Lambenson grd Aietsha Bryant ot
a local ber on the eVining of Satvrety Fbrvary 5, 1963, then spending th rest of Hhar
tvening “drin King end dancing’ atStvrra) bars wrth ey wrivess Rances Smith, Moore/
lomberdon arot By e At some Hime afien Midpight ) four then refurned o Appeli ardis

L e T L T e e R T iR e e e i e e e e e T e rr—

fesinode 19: fee inrhal b6,cF #492-93 “This wes 9 whelly Crcomstantal case, Hhus app N bie lare
requirtng proof of prerechidarion ke the exclusion of diy other teasgnable bypsthesis of inno-
Cense app/tes. e Ballacd v Made, 423 S02d 475,48 (P, 2006), qowting, Bavis . Stad, G0 Sozd 629
(Fa. 1956) (" 14 5 attvn] -exclusion ofthe hvpoiheéfs ot :nm?Cicr: whith ctothes ¢rum-
swniai evidence wrth dhe force of proof Sufficeert %o tonvick: Crcumshantial evidenca whith
1taves aneertain several hypotheses’) ahy ot which may be Sound and Some of which May
be ﬂh‘Hhﬁy consistert with Whnoteneg, 1S nat adequere o duAain a Hrd\‘c‘l”upgml'h
tvtn though circumstantial eyidence w8 suffcent 4o Sugaest a probabilify of guilt, itis
mﬂ:'iheﬂc)ay adequatt do Copport o convichon I @ &t hlewire consiSient with o
tubona Yle hypothests of innogenzet), See al, big hog Vi Shade 995 §520 207 ( Fia, 2068)
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fural fesidence locred on-the Johnson Ranch in Glades (oumy foro lode- night dianen
{bA-R2188-94)"¥

Upans arriveng ot Appellarsfs “tdler” Rances Snitth began prep g q Meal while Appeil-
art St in e aaﬁmrﬁ Iving Poom with Moore/ tambetson ol Bryartt, dMn'Khﬂ “ea ke
trd whishay” from plashe cvps (0A-R_2304). Key wrtness Jiitth eshhed Tt Prppeitant;
Moore/ Lamberspn avd Brymﬁ- were qi) ”]M(@bi‘rg, "kqﬁ‘}ng L ond play? arovnd” with earh
c}‘m}, with no Sygn of anlnesdy belween the parhies vp dnhi e ime et bppeii-

Ont arct Moo/ Mmlarson werst outside, (baA-R 2208)'%

i+ 3 _atthie point that the G} feged “Yacks* come irsho dispurte, Key wiess SMith Uneguiv-
scally teshhed that_she did At e or hear cm}r?htr!nf that Might had “ransyired ot
sicke, The Crueial GO The Stete nveniently beglects b inclucle 1 thei coMprehensive
‘Sokrent of-the (e ard Fack® 5 at aflee Appeilant first e went oulside elne wib
Meore/ kaM¥orson and teturned alone appreximately 20 Minaky Teter fzéf}x 1BG-23),
Surth was ihialuicy certein fhat od--Hat Hme Pppeilant “ locked nomral® ond .did net
ha\w_rm% blood vpor Kimor possession of-he alleged " Murder weegon’ (PCR 1$22-39)

It i3 net disputed e Appelfant then went oulfide with Aleiia Bryantwhile Svrth
remained atone tn the dracln (dh-R 2207-88) About H5 miniHkes \ader; Appell art- again
teturnedt alone - only “this -hwe; acesrding do Shirths Sestivony, Appeti ant wos nwwe® coy-
ered In blood?, ard Hold Smrth *theyre dred” (0A-R_2209-11)

Srricth Hshfied that vpon seeing Mpellant, she “starked Strea ming outthat Agpeliant then
 {whikt shl} “ covered tn blood? * grabhed (her), sheol (het), and Savd he would de [herd,Jos”
(BA-R_2211) BWHHCI‘CO‘Ibly, atnsugh Smith Feshified tht Appellant then “washedvp® avd dwy
ed bis clothes” (o -R 22-12), But o ne hme i Sharth smy she hodl 4o wish dp, or

Change Clothes- CMM”IY-E Appelifrit-did *grab hee? while @ covered i bived® R¢_ShTTh
woyle) have had o at least wash up ond thenge her clothes oo,

The only_muderial (Sue in dispute 1S whart MNHHy “ranspired _eutsice that night
that Jed vp do, and resuited d, the Tragic deains of Mvore/laribon and Bryasks As

e record reflects, Ky wiiness Swith t3ahly admide that che did net See o hear

Fetnote 18} The undisputd &:{s of ‘?hnﬁ tase_are Viry Semiliace Thar e.F' Covlen v, $duk 64
So2d 46 (Fy, IQQED,whm: the defingdant mef q touple at-q ol dar Thep tetumed b Hieir
restdence. In Loolen, This Gurt-feivad the subsegiient: deain wias st premed dakerd Murder
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anything thot hoppened etside (-8 1819-20, 1932), Bt Siith subsequentty Clgimed thot
Ropeil art“Bold her” - hgetf ant *hitthe man in -dhe bacik ofhe head , drd choked
Yhe girl” (bA ~R-v22_12,;13)r butYhat &qu\m"’mwﬂ S w‘jwy” (pCR 1937-42)

[+ 15 ok -thde poirt that- o ¢ince reading of The trm Wanscriph Lo wustal, a5 Smrhy
oWh 4‘99%7"101\;)/ reveais Thetthe Stedey ‘f’iﬁwr\y of- ﬂt’tged preMedhdeied Murder_is net
consistent with Skidhs fefiuromy ~ and, é Ko, (s erdoely consigimweth Apeljars
Unwayrrirg, forg pled claim Pt Appetiant wes comptited 4o act_in_inol
JeI defenge wiien Appellont was 5,}@;\-@-@1141:0;/:5‘;), atcked by Noore/ kamberson,

Actordtng o Smiths own anegutvocal Jestirony , when Appellart first cetumed dothe
railer afie yoirg outsice wrih Meore/ kamberson, but_belbre bryant werrt olside,
Smrth was absoluitly @ cortnin fhat Appellarit DID NOT have ahy bloed on bim and
“lophed pormol” (DA-R, 2204-i1) :

s poirst 5 a 1 ial as this unazwi‘voml%eﬁ'hmmy conclbtsz‘yay £5% -
bligh's Ihod Moote/ kambirson was shil alive ond wartng eutside wihen Appeant
teturned o the taliee Yo agk &r)mrﬁ- Jo come oubstde. Thus, Sanrary Yo e Shetes
GSSerhon, this does provide tewrd Wipport for Appeliants \Bhg ared Conssten
pled clain that- fippellart- ackd in inveluntary wift dx@nse. whon Appellant was
unex pectedly atta(Ked by Moore/ Lamberson.

AS Ane el record cefiects, the Stater own tedical examingr, br. fbert-Shyltz,
eshfied ot trial Yt Muore/ omberson dird as he syl of © Hu%%mum}’ Spec-
ifcalhy,* Mubrgle blows b he head® COMpRising o7 eight Hings Fourhmes e
Jeft Lrehead drd four Imes 4o the Mgl rehaad. . apphed m o corhnuerus
Sicre-by~ Sicke. (Swinging) Metop” ( Pk 1788-89) “resu Hing in severe Foctvpes o
The skul) and bones drourd -he tyes ard the cheek” (pa-R 2058 -59)

Dr, Shuttz's s nony Makes tF Clravdhat Moore lamberson wos faclng N6 038ailarsh
wrd was net hitin the bark ofthe head. Wvther, A virhw) sbsenge of any * defp-
Sive’ Ww_m%mpwﬁk a reasonable hypa’h\t’ﬁf.‘i '%Mmmmmm
dhe adval agaresinr, supporting Appellants undispukd claty Tt Rppetiant ackd
in nvelirstery S8l € defnge wivn une¥pectedly obias ke _by Moore/ temberson whn
Fpyehiarrt dttem prked o sop Moore/ Kmberson @M Violenily assauing Bryant:

T R —

Frtnote 19 piease e *footmote 177 ard page 18 upre. )
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More importently Or Shuiz Hshfied har Aleixiy 8ryan‘!‘_d_|ﬁ;mi_“ Sulffer iny phys-
Feal injuries Tt would had resubed fn ey Signifiert drount of biood less (0A-R
204G 2070), bp Shitz aldo conteded Phort he Rund o phy$Tear) evidens o Sopport
Smrths dlaty that- Gt wis “choKed( u3 Dr. Shultz foupd ho sipns of hennpraging
on Bryarts neck, no darage o -The neck Shrelure (urynxiec) and o signys of picter-
al hfnmmgiry in &yarﬂfs tyss. (PCR 117642-7)). There Whs 0O physicel evidence-that
Kleisha Bryart was choked on siramgled.
bn fet, br Shuttz aditbed thert- he o clony ty Dund_ng evidence That Bryarm- dved b
the exclustye resutt of crininal agency, avd br. Stz _could aot exclude The possib-
Uiy Thet Bryart died of accidarstal causes. Rather, br, Shulde wnduded * wethin
feasormble medical vertainty® Shat- Bryars death was the reguld of “probeble ran-
uﬂlmng_\whon‘* (bA-R 2093-79) by what brShittz described a5 a " process of
¢ hminahon™~thet-since bryant was not shot, stabbed, o beaden 4o drathdhe MostH
probabje cause of death wies Stangulatlon. dn R 20%6-50) (bA-R 2093-47)

The ONLY evidtnce -the Stk prochuced 4o sa,prur{-*i’hz‘iﬁhfwyjkqt&p,m kilted
hitisha Bryart-uaas Fances Swiths own estimony “that Rppe Hard -fod fer-that“ he
tholhed The 9l (PA-A_2213), whith dr Shuite fled Yhere wias 0o evidena of R
12661), ard Sarthy Seshied Hhat Appeliant pu bryant * face dun In o pond* (BA-R
2225, PeR, 1839) " e cansy he Snid, She washt dead- she wsuld finish érou)'r’rirg“(PCR
1836, 1948), which Wivphy wus not, and spuld aat; be Hue_as ho pord exisled

With tespect, this point.aust be strencously evphastzed AS &rlly-3deded above he
Stedes own evidenee irdiisputebly shows that Appellant_did_nst have _any blood on b
and *logked norrigl” oBer AppeHlant woent sutside with Moore/ bam berson, bt BEFORE
Bryant went oudside, (50-R_2200-11), and . Shuitzs "lﬂ%monyimLM&eiy 2yta-
bTished that- ONLY Mepre/kamberson sufRped any physical thyurtes thet weuld hed

tefulded th any &l@l’)vfl\cc?n“f‘ blood (058, ard thet “ with eac,g blow he weuld had
splatdered more? (pcr 1987) -

Thes 15 dhe_no-brafner thet 4he Stale onvememly tgnores ~ this indisputeble
evidence Leaves ont legital tonckasion .- that- when Appeil ant redurned alonethe
first Hime 4o ask Byant-fo come outsicle, Movre/ Lanberson_iAp T0 STILL BE AUVE
ard weiriny outside, Thus_whaYver Yranspired Wb o dpoitaneods Vet and -the
evidinee 88 ned consisturrt wikh e Stades Specious -theory of premedvired mMurder
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AMhough Apgsjiont wes Sripmperly prohihcted frm Hesh€ing ar g P mpetiont i
h.s«hf'y before “the lower Gurt and provicled a dtharled acrovrd of what hed &.chvaily
Aransptred_oulside, teading vpto and resiitiag in, the deaths of Moore/ bwberson and
blyar'ﬂ' (PCR_B310-40). RS the record refects e Stase did net;.arvd_could nob proyide
Ay evidence whitseever 4o discredvt Appetiams elatm of Sotf defnse (PR 5332~
B340) when the Stak had o R ard &ie opfoHUnHy Y dv se,

Appfﬂﬁh‘\‘ .spcc?ﬁcaﬂ)p Yestrfied ot g e &prdpqn}) Fra nees Seeth, Moore/ kamberson and
&\yah-l- refurned 4o Appetionds ~tragen Appe Hart subsequentiy chd go outwide with
Muope/ Lsm”ber.:mnf ard that whife cutside _hsih Rppellant arodl Moore/ kambepson (beth
at the “hve [nfoxicaled) decided o play a pracha) JoKe o0 dprth andd dryanh See
ba-A 2208 (Smrh deshfed MiMMtdey helre Rppetlant went outsiee with Moore/
Lombeninn they were ‘e king whiskey* awd * lrughing, deasirg, o rd piaying around! id)

By _twdual pian, Meore/ laMberson concealed himsel€ ata tearby corthe {eed rough,
while Appeliart retumned b -t Forides do adk Bryart-o tome outs AS Apprilant
Then accompanted Bryart touiards the fed trough ; as planned, Moore/ hambenson
Suddlenly .‘jUMped ouf- tn an atkmpt to p'\uy QH); Seare Bryamh (PcR $319-22)

Bt Bryant - who wus net Jo inloxfaied~ was ot amused. 1d,

B»y ant verbally confronted Mogre/lartherson srd Yhe dwo began & argue. At
Thattime Appellant was not aware of Moore/lambersans criminal hishary of wap
Viskntly assaufting women, ard Ayelldant left Hh Awo and shared Jo sefurn o -the
traiter, (PCR B30 ~22), However Juﬁ before Rppeliant reackes I Hroiler Prppe et

heard @ Scream CoMing $om the reor pasture area where Appellant had Juot
Ye&F Meore/ bamberson ond Bryant: el

HSSUMFAQ ‘ot Moope/ Lamberson and ﬁryqrﬂ- had encounkred an aniral th the po.-5+"
ure area, fgellant immediodely beson heachtng back owtothe pastvre, s fppeltant
w.fhvi-by tppel lands own car, whith wed up on a Jack frem bv?ng ahorKed on -earlrer
that oy (Seg estinony of billy whiligus, DA-R 2387-93) hppeiiant Mpui13ively grabhed
Fhe jack handle (7hre iren), net knewing what o expect @cr _§323-2%)

Upon trhurning dothe pastire area at-first Appetl et wes net ghle % locate
the Hwe, but then heard o nelse Rirther back 1 the pastvre. Appellant walhed

T ——— o
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Yowarels that neise apd Wddenty eame tpen ‘{'NM?I 7 Moore/ kamberson  hod Bryant pinned
down on fhe ground with hit Straddling ever (as € sriting ¢pon) her, ard he was
Viclertly assaulting her (PcpBi3~25)

Mppenant- oty mpded Jo verbally compe) Mosre/ tamberson do stopThe /wseutt-but
e tefised ard trinued Ho violentty assauht Byarth fppeliant-Hhen physlcally
pushed Moory harderson of€ bryart, but as he 1) 4o fhe ground Moore/ Lash~
erfon R‘Mmdfh"f{y Spravyg batck vp, ftw?ng ohredﬁy £ Appeil ent from) Ao More
then @ 4w et away

lh fear of Imminent assautt ard unable 4o retreat Agpeliait then Fn,S'hnch\t'ly

! e0usly Swing the “dire Sron? e Muove/ kanberson and Wept swinging

arhl Appeljart fealized Wt Mpor/ Lambesson wis down (PcA_1823-2%): See, MMﬁhy
vt D Shultz, “Muthple bipgs o -t head., opplted in a continueons_side fo Side
hon’, “resuting i severe fractyres of the skuli and Hre bones around e yes
-argd_the cherks? (DA-R 2060~59, PR 1788~ BC)'_)(M the back of The head,

Afer deftnding agatnst +his _unexpected stk Appenart-then atmpied Yo @sist Sryanh
Bt’hfvl;g"f‘rwcf Bnyan'r Wa5 Ohly dnionsdieus ppyellart pickd Bryarrt vp atd Begzm “fo
carny Oryprrt bacl to the 'hw’lﬂ*, but Bryart was oo heavy fas Ahe record wil
peflect Bryarrt weghed 185 pourds, whle ot e hmue Pppeliand- only weighed @bout
o pounds 0A-R.3e1) ard Appellars hod o lay ryant dovn, (PR 323-25)

Nppeliantnen attmpted o perkm * PR Ao revive Oryart, bud-She did ret cespond.
AR That Sime Rppellant resll zed ht byt was diad, ard refurned 4o e gl
and ~Jold 5Mﬂh“fi)\¢y‘re chad! (PR @I -25), fbﬁﬂmy“k the %%Moa\y of Sreh
provided ad--ﬁ\f:nff Aenartchd kD) SMirth what a_o'(\m\ly Rappcned outtide (Pch
B32124) whith ks been comoborrkd by tha destmany of St wrinest Bebogh
Hamael CPCR STBU-B6 §185) (“When | ashhed frances F TNk vios 1ot ceally hapgen-
ed, S ®d me she dudnt ctally brow whot mefd oulicle, byt At M lam~
brx hod oud her thort-dhe guy wiert nuts ard he hed o Aot hip?)

As substaniated by the Yeshimony of shate witness John Chezem bsth Appellart ard
Sritth 'ﬂ\th used Moore/ bambertone vehicle ho 90 4o ¢ negrl?y store  ard purthase

L It

T T e T e T

Jeolngle 20 As Ahe record rtﬂt;l*:, P e very €arly morning hours thus v
wad dowk pulside, with no s amyWhere in dhat- poshine apeq. (DA-R_2216)
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a flashiight; end tven on the weay btk % The Frailer Appeliart shopped by Tohn Chemems
Availler o borrow ¢ Shevel WANR 2371-7H), B Apeliart werd Wik Chezens Argiloe SMidh
waited. alone tn v cor outside- ond Madt o afiemptto 1 or estape. (4,

This evidtnce Supporks Appellamrts tetmony That BETH Appeiiartand Sances Siikh
ttvally ogreed that goirg Fo the police that night wes ret an aphon o Ayellant
ord Smth were Iving togetner ander -t fickiows mame of Tawnsend (Seg desHmony o
Bob Jehnson, DA-R_2337-40) becauise Appeliait woas *wermkd® for watlKing away from
o St work relwase cender Several raormths £arkier, where Appctlarnt wes complebing
thefral Momths of @ Senence for Appeilaims _aly prier convichion- o stple
“bounted" check, o, Yeshmony of Rolly Moors DA 257- 83)

fppell art_did net “Porce” Smith 4o e3sist b JUperEfmiiy conceﬁh'rg the two bedies,
awd corvhrary Yo Smithis ﬂe&‘Hmny thet she was in ”char‘r Laarv of Appetiars, Hhe evi-
dence shows she clta!‘ym Jee, athurhed Apurndix B_- s ek witness Deboreh
Hinel hos now destifled SMitths clatm v Appetiont Wi mohvaied by an indrto
“Steal® Moore/ lombersons vehcle was delibradely fubpiated (pcr 5984-86, §165) (ghach-
2. a5 “hggeadix 82 in Tach, Aeres no queshon A o wes Srrth= gad NOT Apgeii ent~ whe
was actually found i exciusiye possession of his vehicie. (PA~R_z249)

The recond Shows hat the Shide nes. Hhat Frerves Smithy wis @ hebhval 1ige 65 she
hod do\d police numerous conflicting Storves Call of whith proyed 4o be uprinie) prion o
re%ﬁfmry her own bauryer and onky afier diys of consu Hw\g with kgq) counse! and her
-Funf\y,mjy_"fbm d Smrth come vp wrth Mis tneredibie Sony that Miraculousty trans-
formed her o an unwilling "vieh'»} uhile mkiry her en invalieble okt weness,
9 urwnteriry her vomplete Inkuny - all st Appellans expense. Ses BA-R 2318-21, Per
1§20~ 400) Jee_alds —Itsthm:rny of iﬁ‘inh’y Er\gvat.s‘or)l PCR 8823~ 9u2¢)

There Ji’rﬂp)y cin be_&fgdﬁh}zaﬁaf the pecord 5%0[4&41\011'3}‘!%-—‘31@—‘33@‘3@)1
Sabwicate he highly pre Judietal ged whally Unsvpsried "Hcts? he Shade wed o cone
Vince e Jory Mppeliont acked wrth prered viaded indend: D Shutbzs k&hmn)« directly
Ceiviridicted Jmedhs claty thar Movre/ bon berson was ‘hit in e back of-tive head” ond

T — i —— L e e e = . e e T S

footnode A2 i 4his Gourk petogrized In Btk v Shde 95 So20 497,499 (B H66) e St v Shafe
993 8620 W7 1043 (Fia. 1988) e Kirg the deceased vehick o e death Ho &eiidele Peeing
From the soene s agt sufficet o prove_premedibaded wepi-to Kl
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That Appeliant “ choked I gin), Srrih +eshAied 4t she seen Rppetint o “thivigh Moo/
Lor bersons pockeis, yeb Sam Tohnion, the Medicas examiners jwern, 4eshfied ththy
fourd Morey o \eielry tn e very Same pockets. (0a-R_1992-2016) ard dhe Stades swn
prefrial invesHgahon reveaied that Mooty kamberson never had o v gold heck lase!
Sedh tesbhed Aot she seen Aleisha bryant “fecedown tn a pond” (oA-R 2225) and
ot whep she a6 ked Bppeij ant why Gyant wis in the pond, SMth claing Appliont
“sand she wasn dtad - she woyld fnish dmwnirg" { PeR_1B3G, 1948, But Theres NO
Guieshon Thonths highly prejudicinl esdinony Hhe Sede ubed o convince oy
Bppetiant undoub My commrtied premechlaied myrdee WAS NET TRUE, a8 the evi-
dence Shows that there vias _NO pond n That avea. (Pc 823132 624i47) ¢ dlsg
_etbuhed Apyendw € See alsy, Inrha) Sniel” Auuerorct T2
Tiw newily distovered evidence pow befdre this oot in Ay instort pest convichon
oppeal does Spport Agprilards fong and consiskntly phd clal of inv ot ary eif:
defnse~ ard the Stakr has provided irhally no evidenee o dhispute or othepw ise
distredit Rppelionds Claims As Rppeliants counsel .S‘pec}ﬁbﬂlly argued Wn the * Inrhal
Briel® now belore this Courdy |
"R more Hhen Two decades Cawf Michael bambrix has argved hat he o
o cert of the charyes egaiast him ard of the chath peraty. The case
agatnst him wes. wholly Cirmstantial, There wiere no pyewrtnesses, no
Forensic or phyj\“col evidenee, ud RO conEsSlon e Sipport the Stakis
tode of two counts of premedrinied figst chegree purder. The Burd 6
hon of dhe @Se of wprla) premeddbatd murder agangt Wi Lambe'x
wos based on ard built vpon dhe inforretion ehd Feohmony provide
@ by s dormen girtdrerd, frances Smrh ...
R review by this (ourt of all the collective wepht of al] the
new eVitknce wall Suppart o 'QMHr\j vpoy this Codrdts de novo ee-
view that Yhe Stetes "H‘tfmy oft G\Iltga:l premedrieded Mypder s

”pﬁ Lo ; i M
M, bambwnids cose 8 a leprimate achud inppernce. case®

‘hni’(ﬂ)@ﬂ ) posel, 5



Summary of the Arquements

ﬁ%&&@-’ The Stote Writhbeld Material Ex culpatory andser Impea chment
Evidence lnvolv'h? A Sexuyal Rela-hon,ship Betw een Key Wriness Franmces
And §tate AHorney Invesh gator Miles R. Daniel's In Violotion of Brody
. Mawland | And Failed To Disclose R Deaf of iMmmunity From Prosecy-

¥an Given To Key Wriness Snrth in Violohen of Giglie v nited States,

Entitting Appellant To Relief FromThe €onyichons and Semtences of
Degth,

Brguenent T Newly Discovered Evidence Establishes That Material Winess
Debarab Hanzt! Has Recanted Her Trial Testimony Entriing Appethant
To & New Trigl Under The Fifth and Fourteenth Amend ments Dye
Process Clause oF The W.3: Constrtution

Argugrent W Newly Discovered Evidence Shows That The Shrie (enspired
and C(otiaboreted Wrth The Wey Wriness To Wrongfully (onvict and Gondema
Appeltant By Fabricating Evidence And (eerang False Evielence In

Vielation of F\ppellﬂn‘hr Due Process lebi-s Under The Florids and
Federal Constriuhon

Brguemerd V! Newly Discovered Evidence Shows That Appellart Was Deprived
of'a FairTrial Before an Impartial Tribunal In Violahen of the Fifth,
Eighth, and Fourteenth AmendpMents 6f+he U.S, Constiuhon

Arguenent Vi Appellart Is EntiHed To o Dicected Acquital of +he Capital
Convichons Under The Federal ”_ Fupdenmerrdnl Mscarriage of Justice’
And The Florida “ Mepifest Injustice” Dectrine's, As Appellant I
Actvally Innocert of Premeditated Murder, Abermatively, Appellant
15 Entited To A New Trial Under The Fifth, Eighth, and Fourteenth
Anendments of the U. 5. Conshituhon




AgcueMeENT T

THE STATE WITHHELD MATERIAL EXCULPATORY AND/OR tMPEACH-

MENT EVIDENCE INVOLVING A SEXIAL RELATIONSHIP RETWEEH
he¥ WITHESS FRANCES SMITH AND STATE ATTORNEY INVESTI-

GATOR MILES R.DANIELS (N VIOLATION OF BRADY ¥ MARYLAND,
Anp FAILED TO B15CLOSE A DEAL OF IMMUNITY FROM PrOSE-

CUTION QIVEN TD KEY WITNESS SMITH IN VIOLATION OF
§1GLI0 v ONTED STRTES ENT)TLING APPELANT TO RELIEF
EROM THE CONICTIONS AND SENTENCE'S 0F DEATH,

Appeliant provides the following a5 a_Suplement o the preyiously {ited *(orecied finct
Artended Initva) Brief™ submrited by Appeliarts dppinted counsel incor‘pomﬁ‘f}?%ﬂ-
Geton in 1S entindy herein Ly s Specche reférence. Chrguemerd T, pages 16-43

The %ikjuﬂry s provided $dy as Appeii ovtS appoinded counsel has_inexpli-
gfﬂ;}, &ited o provide This Court weth erucal ok pelevart and matnd Sothe cla s
now pled ard hos compif-}fly filed o S‘oafi’ﬁcaﬂy argue are aobim}e& present the
tlais previovsly pled before the Tower Court Ahat e Stale violsded Gigile v sany-

lard, 405 us 150 (1972 by 5&1:1?:\3 % ditlose that the St rovided ey wriness bances
SMith with g deal of {#rdnity from progecuton in exchange L Srkhs %%nvnxmi
forhrer @)ied do correct Key wilness’ Smins & } Jest when Smith desti~
fied at-tral that-she recievievedt no speciat consienahons or pomises ot Skab,

Appellant provices e Jollawtng sugplemmmet arguemersto ensure Hutk-the vecord 1
tear dhat Appellant hos presented the Ingtent claim @5 @ Vislihen of Rypellants fecog-
nized Constihvhonal rights undee both St erd Gda) levy as o ensure adeguate
“exbaunstion” st the deprvarhon of Appilents prodecied Fdim! rghts bedore The Starle
Courks 1n he event subsequent Rdem) Cowrt tevie o This chiin proves necessampfes
Salduiin v. Reese, 541 US 27 (2004 duncan. Henwy, 517 US 364 366 (1995) (o sehsdy

edem) * exhaushon® reguirepent; hioeas petrhoner Must specidically advige The Stale
Courts of any violahons of _Edera) Mghis)

A) Fo; close Relationship Between rhress S v

As bully giedin the “Iniha) e buws beRbre-this fourt Apgellant argues -Hai-the
Sie Unowirgly Viodaled Appel)arrls Shadeand deral constriviiona) “Due Prpcess” Rignts
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S TeOgrized tn, dnd under, 373 WS 83 (1963) ard Yiyles v, Whitry 514
WS 4G, 453 (1965) (e fogni‘z'if\j‘l"hﬁ caprial defindants Fdens! Consdthvonat Due Process
are viclokd when prosecation” failed o disclose exculpatory ardor impeachment evi-
dence that € duclased, coutd had reasonably «hkred the verdict tend ered)

Rsche Siade has consistently conceded, ard the record plainiy teflects (o#-R 1950 2528)
there 5 70 question that Fances SMith was dhe Siakes Key wiinzs3, and that the_eibise
Wholly cittumsYantel theary of premedriaicd sueder wes byt Won and esteb lished
Throwgh Smedh's own Qr’.f'-‘f‘fﬂong. As the Sinlespecificaily dirgued belom the lower Cour
“clearly Yhe Slorkcs case was buifi on Fances Stk .. the crfire tase, premedrinbionand

PV?V‘}}%N\?; l6_proven n_her desheiony, And ~there s pever been any qyeshon about-
Hhat” CTiatscelpt of Hearing, of Ochbe &, 2000, o page 37)

Twrriy yeots athe Appeliant was convickd ard condemmed-o death, newly disovered
evidence Mevealed Yt key wiiness Fnces Swth had engaged th dn et relaton -
ship of “a Sexval nadvre” with the Stae Athormys had inveshgador Mites “6ob" dannels
dUr\rg‘H‘m prosechon of ths case. I must be_stmneausly emphasized Hat Iny-
-f:*ﬂﬁgdw daniels wos, wn J&&;Mﬁm who Swbre out -the orygirat " Afhdent
forrally inititing these charges against Appellant (sa=R 297-301) , ard “then subsequiintly
ptrdanally SoperWiSed drd torolied the diveloprrnt of the wholly cinumstentl
evislince wsed Yo corroborade Sprths feshmony, and convict Appeliant:

When unexpectedly confronted wrth -is new evidence, o first frainces SMHA _drpied
having any teiahonship with Invi Bamels (pek §223-80) bur Jpon Turther queshening
Swarth _edumctted that she did, S fact; hewe o rejationship *of o sexual et with
Ihy. Danpels o}uﬁng the W Pppetiant was .br'ing prosecuied on these caprhd Chenges
CPCRM'HPﬂJiGM‘\S counsel wejm—kd addrhonal evidrnce o J\;"Morf"hq{- kty
Wriness Sth's testimony wab rye,

The lower (bu-ri-\subae@thy fourd ot Fences Smiths -%fs'bmuny wad ¥ nst crecdible!
(PeR 2832,7833), The Slede nows dryues it this Covrt Must a ceept +hat- Facke) Hnd-

irg dnder_Byown v. $ate, 959 Sezd b 148 (P ZuDV)‘(“cxppeHGrk covrs o not peW{t‘ﬂ))
the tvidence o Second guiess re Grart lovrds :ﬁrdmgs o0 cwd;bn—bﬂ

Howreyer, s Covrt hais Consisdently recogrized thart-Hu lower Guets Ructvn) find -~
tngs ave ervirtled clr'@r‘mca_mz ifthe fower (aurts findingsare Sipportd by
QDMp'PJ(‘h-‘t -Nbﬂahﬁai- Q’Y','Gfl“ﬂce'}‘ Jteuwrns v, m-}e QL,.B SQ)ZEJ Eb‘lﬁ/ 1634 ( fia, i(jqa)
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InFa.ct, Inks Court_has aat hesihrked 4o overtun the Jower Gurts fchval Findings, ard
Qount eelief \n sinihar coprinl (ases; See; Floyd v Shede §o2 620 775 (Fa, 2009, Métden-
iu\_&ie, 864 So24 16f (Fia. 200%), Cardone v, Shate, 826 So2d %68 ( Fig, 2002);_hogers v,
e, 762 Jozd 373 (fa, 2000 urhen the weghst etthe evidence clearly Shoed corfrany
to e lower Gourts fuchoad 'ﬁndr'ag.s,

Thus, e Skates arguement That s Gur ¢ st acceptHe Tower (urks dhctva) Hind-
ings 15 not congisiprt wrth applicable laws, Rodher, dhis Covrt Mu.‘r\jndep_maaji% Jovk
at dhe tvidince presented Yo the lower Court, ard dedermine whether the Jower Covrls
foshal & ndings ere Supporkd by " compelrrdh subsiantial evidence) ard v agt;
s Covrk nust gramt welfets Mardenrh v, State, 894 So2d 16, 164 (Fig, 2008

As the record reflects the lower Goust Mulikly_{“gmi‘ﬁe Virfual weatth of coprob-
GraHr9 evidence that substorhiakd fwnces Shidhys  refuctarnt adupsion tha- she dd
have dn irrhmate relahonship wrth Ih. Deinyels. (nstead) Yhe lower Covrt found Srthe
Sn *fﬁhhony " hert credible 4)dev~|]y VpOn Whﬁir\? more then _nve Daniels s _admrid-
Gﬂol}: SelE= Sepving dengel hort any Sexval relationship exiskd. (CR 2822:384)

The lower Govrt fypored Hhe factdhat Invi domvels _dgiirtted Hhat o he 4o\ 4he hudh
ard admed o having @ welahonship with frances Seth, v woutd Jraprdize ho marriqge
ard possibly Subject him o Hhe Joss of bis rehremertt pension. (Per 8394 £998), But
Dariels did mdeart thark duriry -t Melevarst-fime 1985-44) he was nat: Birindi) 4 A
wik ard had {’hgagcd‘ n_tmMeraus extrariarbal affairs (‘PcR.&Ele),includ?r\ﬂ a “Poman-
he relahonship? with then (s ~worker (arla Mrtar Cwho _alin was o Shade Wwitness o
Apypel) arts ), PA~R_i%01-16), whom he subseqtrtty Martied athe Appellonts Irial

Appel) and Svbmits that~the cieanr Mﬂyﬁ‘c{fh{he avidence JUpports @ ﬁndiry*ﬂmi-wﬁ"-
ness Wances Strth Wﬂ}:bzﬂmgj_@mjb about hﬂvi'ng & Sexval relﬂﬁohship with
Inveshgator danfels whle Rppellant wos bc“z”hg $r05¢nded, PCR_B223-80) As Rm\/
argved h Appeilards Tnitial 8rel (pgs 30-35) Fances SMith _eid nerh Volurhartly
come dorth with Jhis ®rmahen.

Raliwe, hppetiams counsel only farned of: i relationship when Reances Smths own
ex- husbard Devglas Schwenderonn ¢ame fomasard and s ld Appeilamtls coupsel —that
when he Martied Rance Smith in 1986, SHth had Yo\d hism—that she hed been in-
volved tn a capital case prier 4o Hrym meeting, but was_greteckd G prpsec
becasise of an alfir she hod wrth the Shake PrJﬂwmpyJ invesh gator, "bib the pilpt

So

——




(V45 /B846-59) '

Gn\y__g&L recteying that infrmation from A9 Schwendeman did Appeijants Counsel
9 uestion key wiiness Judh about-thws relationship. A+ gty Smith_dtnied dny relwhonship
wrih baniels, but thin relictantly_admrted & wes-rue (#cR 8273 -80), Lonfirming
Fhe Tnformathon Mr Schwendeman provided the {ovrt However, Yhe lowee Couet found
J chwendkrtanis "E‘Iﬁmny”m‘l‘ pursuasive’ (V33/829-30) be cause churenderan admit-
ed “that he harbored dn?mn.ﬁd)( bwards SMith qfee thelr diverce, (v34/9%30)

Once Veinces Snth was comp effed o celvictantty admit e he ehd have ap i~
Mate relahonship with Inv, Bangels Sudh then provided speafic detuils that were
EV\C’t’pPl’\d-frﬂ'ly substanhadesd ‘7 v Danels oivn testimony ard d@cumm‘mty tVidence
CPughttecords, ect) Smith peadily (onceded Hht she_did nat> want Yo help Agpeliant
(Pew 7318 which f‘tﬁﬁﬂho‘;'bly explains her_unweperahve and evasive bature when
she teshfied ard was tovelertanly compelied provide Shese details,

Smith deshfied Fhat s exval aflr ook place at~ @ mek) afer she was feown
down o Glaches (‘owﬁy q, lav: Denpeis d\mn9 § Seyvere thunderstosm ¢ PR 8722-25). Sub-
Jc.gqeh-‘\’ly hys Bamels _admried Yhet he 6hd J}c{}, ata mplel with Sonces Smeth for
Stveral Aeys d\m‘nﬁ Appellgnts second Wial (peR £938-42 ard et when They Flew
down_that parhca/gr Fme ey ncoundered o severe thuadersiorr, in which be
Sad “\ve never been so Seared in My hfe* (PR 8922-39. Tiwe documgn‘\-awy yid-
Phce [ﬂwh{-\ugs, eet) independantly corrobevatat this Yestimony, (PR B5R3-42)

pS ghded above, inv baniels also edmeted -’fhatdiﬂngjﬂ_m_weﬂmht |
was merried © “Joan; but had tgaged tn numerous extnmarkal o i, ard
wos not~ ot all Rakh A0 b his wil (PcR_§83), and that- whon he Styed ot the
Mote] with bancws Svith, they did share altoholic drinks together, (Per$9u2-¢4)

The bstlem line ot Inv. Damads oun 'Hdhiaony o ctvatly Jubﬁammd_ﬂﬂny:hﬁq
Hhat Fances SMith caimed Aok place, *E%Cc‘pr\-'ﬂsaf inv, Damels denled actun Ily
havirg Sex whh Smith~ byt conceded that he ceuld ot admrt o a chslly haviry
Jex wrth Smith as ¥ wouid Jrapordize hs cvrrent M Gge apd sabjwr him %
the pessrble less of bis rehrement pendien, LPeR_ BG4, $948)

Clearky, Inv. aniels own el Jerving clacel of actualty having sex with Crances
Smth_is_agt crechble, and the lower Courts Fingl erder dtnying seiicf (FcR7832-
22) Gpon the Qr\d(‘r\p Dat Rances nths claim of l\mﬂng G Sexvel eelahonship
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WIth dnv Daniels, supporied by 4he Aestimony of Dougies Schuwendtman, 5 ¢ net credtble! e
nert w}oporkd by coppelrnt, sy bstential_evidence gid as in Horgeri i Sdede, BG4
S62d 160,164 (g, 2004) the -colirchve_pvidence dves Npgert-the  exisdence o« dn
Andisclosed  refahenship, vio \ating_Brady u Meryland suprer, requiring & new "o,

The Skade dhen argucs that even if s Gurt dinds Fhat K{y wiiness Fences Srvh
ord [nvi Danteis A ehgﬁjc M oa f\flﬂfhom}-)'.r.&g{:qmi ng-h_;pe", Afppfllan‘\‘&h” 78
nt tvicthed o rele oS Cthe Siade argues) Appeilent has funled Yo prove Hhat this
affair actu "'"y Ho0 k p]ace“beﬁim Frances Jmtth ~teshdied.

The Staker arguemerd 5 _wrthout merit Bances St unegulvocsity destrrfied that
this sexunl ofir tooks place whit Appeiigt was being pro.secuted (Per B223-8280)
The evidence Subsequently N‘n&‘ﬁn'kd,"mciudig “The «ﬁshmmy of Inv, damitls and -the
ﬁlgh’r‘l&g& Thet the viry ladest time this affair ook place hod do have been when
Appeilart stvod Mial ard Smith ard Oanvels stayed ata lowl motl (por BA38-42)
Jee ¢\sp, PCR 71310715, The Arval Transcript clmpty reflects that Gances fmrth did net
M’hﬁf vrvhi Ftbf\}nhy 26,1984 - the _last olay of &pp¢|iQfT}5 “tria), ard 1hye Danels
Teshrhied that tamediakly afer the 4, he returned home (Per 894D The Hyght
records show thech was Late aflernoon on Rbevary 20,1984 (PR BG23-42)

both Prances Smith ard Inv Danrels teshfed Yrot 'chy Wert NV ﬁgmfn ‘fvgﬁNr
afhr bpgellarts rial The Stedes anBunded asserhion that this afair sught had
aetvally ocurred afier Appetlans triol, thus would Aot had breen avarlable, or relevartb,
(Mpeachment of~the withesser i dnmﬁy eonhidicied b\/ the evidrmece,

Then the Sede argues that-even i Smrth ard Danils dd have gex while Pppellant
WS bf‘nrg proseced as fhrth teshfied (Per_8273-%0), the failure +o chocioge ~this
relorhonohip wies net: o viclehon of : as Appell ant- coimot prove
Yhat dhe dva) poort would had allowed Appellants g counsel 40 we hye in-
formorhon o acheally imprach Konces $mitn and v Dangels.

The Stedes arguement is flwrly dsingenious ard pakntly abovrd, The Federal
(onstrivhons Sixth Amverdment? (onflontohon Cnuse’ Speciiceilly recognizes o
crminal dedndants Lindeneral Nght confront aM cros3-exXamine adverse
wimesses. See,_ folnkr v Texas 386 US HO0,HoF (1865) (rminal defndart- must be
flowed o) v R opportunily o cress-exawiing adverse wrthesse) Dayi
3 Alaska, 415 us 308, 31b~17 (1974) ( fentor 4o allowr erminal dedindant o Rmy
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(RO%s examine wriness as 4o pussible bias and projudice vl reguiee new rial), Maryh
J‘*C'my* 10 US %%’ B46 (1990) U tondrsnierhon enhances The & ctyracy of A Fact find-
it\9 b’ l*f.dtifirg’hﬂ F“S"‘f'ﬂ'\ﬂ"“ﬁ wietness will Nrﬁrg{f\\ly i‘nplrctﬂ‘é an inpgcert perﬁanfﬂ

I Excb in _Olden v, kirditky 488 US 227, 231 (1988) Hhe Suprne Covrh_specidical
Found tt-the Stakt courts fadun o allow delendart ho tross exaMine a Key
wr\mﬂ_ﬁ*&mﬂta_&ex_yml_r_f%gﬁm That- avgwbiy would had &posed Prt\j‘Ut(J ice

o bias wad clearl, improper See, Mardets v. Shale supr, 89 Jo2d, at 194
Fonde courts have Corsiskentiy pruled Simili itly. Ser, Suvert Vi Stade, 235 $o4d 4O

( fla. 2d DR V70 ( reﬁszftg Yo alow taprl deRrdont Ao oring out ih Cross examneten
That wiiness had o gexva) elahopship with Ahe Skl westgater was errer, peguin-
trg ivew tral); Jone v Shak 577 024 Gob (P D&, 199)) (withess” ext merbial Sexual
relakionship Must-be lev\fdhé*la cross- examinghon as # goes o Mdlélh’f)’ of weiness)
Stantey v Sede, ¢4E Sozct 1286 € Fa, #thaen, 1995) Ciitore o anlow (1088 examinghon oF fe-
lhionship between winesses requised new trial)  Webb v Sade, 336 Sozd 4y (Fu. 24
Dok, 1996) (rial Covpts refidal - allow cress- examagch ory of f‘eiﬁﬁonshﬁp betweeh 4he
wtnesses required new drig))

In Mardent v, Sede, 894 Sozd 181 € o, 2004)4his Gourt deatt worth o vrry Siiliar dype
of caprial post-convichon “bragy” claim tn whith>the Stete Giled do disclose o relahon-
ship behwern e ey wiiness and another weiness In_MerdenB, (ourt_pefected
twe Skates yimiliar argifement- e tien i€ I f‘i"ﬁhdnﬂ‘n‘p wes Auciosed, i wns
not# Maktial’ ard ded a0t violnde . 1, &% Ju2d, ot 19445 This
(ourt recagnized hatthe defindant should had been able o cross- examine The key
wrihess about that rtlahonship 05 1t wes eelevart b The withess eredibidy, bias
ord prrjuchertd In Mocdndi this Gust ordered o hew il See abe, Srrthy Slede
B4T Sozd 30 Cha 43h Dok 1998) Cany pussible motive Wrtnesses may have had o exa-
gevale op 2Ven COMpZﬁ"'(’l} Labricate they any must be Juthcf R (ress Xaminatoy

Finally, e Stadt argues that- even F Smith ard Deniels did have an sindiscloged fe-
laonship st an trhnate natvre, puritiant % _Breedlove v. Stode T80 Jozd 605 609
(F, 1990)-the Fonlure b distlyse s relatisnship cannot firly be aiributed o
the $tade, Powever,_Bceediove tvolved pumerovs pohice officers whe had Gﬂ)f'gcdi)f
ehyaged tn_crminal miftonductthat wes et distlosed

This Courd found dhat Jhs Wcﬁt}\h"ﬂ b diselose S crimtnal mus fonduer could
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not be Ricly atitibuled b the Stade as 4he police officers own T Arvnd Mot right
protectivg agutnst Self- incriminahon prevented “ne Stde dron Wrewing of b _frced -
love td; ob G06-607. In This case, neter Smrth or Oantes were dlleged to have engaged
n&hy Chmingl Misconduct - it wes_Gensensyal sex between wo aduits- thus Yhere

were oo, Félh Merdrent- onerns et coulg had reasorably coMptlied Swaith and

Deniels Jo canceal A eelahonship fom +he Stk Altorryy.

Tre law (8 now el eshs ) Urhed Hhat V\mw)tdgf of MiStonduct on e pa& of an
iny Eﬁ%’\gﬂ%ﬂfg officer 15 _Impuded o thw_Shade fov purpuses of d't’kf”ﬂh'hi‘nﬂ whether the
tnform whon was Suppressed_regardless of whether the proserator Knew wbourt-the
evidince. ﬂm@%ﬂd/w; Gughro v thrled Sadeg 405 US 190, 153 (1472, Kyles

.uLEnH.%sm 5 9 0199, Metalion v Sle B8 £3d 15591567 CilhGr 1994) Ar
_nald w Serke 117 £3d 1358 Corth i 199%),_Guzmen Sdede, 868 So2d 498,503 (A, 2003)

tn Fcemen v Grorg, 559 £2d 65 (SWGn 197 ne federa Courk specifically aciress:
ed 4 Very Siniliar <ase W which an trveshyading efficers dehiberake concenlment of o
wriness Mohvaded by that officers oun roriendic relation ship wiih the wihess couid
be @u'rly iMpuked o the Sxede, As That Gourh con chicked;

“We cannot accept the Sades regsoping that becavse Atzgerald’s achons were
4r~Jom Metivaded . ﬁ’r?gern'\dlf ANORs cannet be i"mpuc]td“b The Sede. We
f‘eer when an tnve&‘@nhnj offreer \mn&\\y and ?-—rr’sfnr’}r%na%y ¢on ceals
Modentd] Information regardless of his mehvahon .. he policermany conduet
Must be tmputed b the Sede a5 part ofthe predecahion Heam. Smhv.

iida, %0 F20 13991361 (5000 1969 G v, Greegi, 14,550 Fd it 69

Agpell ant Submits dhatfhe collechive wenght of dhe evidince Sppords the concly-
8idn The Ky Wriness Fainces Sth end the Sdake Ahorreys Yead Inveshgator Mikes R,
Rartls dud. tNgage in o rflc\ﬁanskip”a@a Jexval nature?, and his did e coun
while Apprliard was belng pro secaked. The Failure b disclese this re\nhonship fo
e dednse vncenshhdteng ty tshpnved Appellant o The oppuﬁufﬂ&y*in con frormt-
and 0855 ex amine _both Mt ard Daniels or tre purpese of exposing “hese
_r:m’ewi) wiinedses pessible mobvahons, bias, and prgtidi‘cw;..s_te,ﬂlﬁ!mm&

i e - —— e e e e o e,

Eosinote 23 In Bonner v, by of Prichacd, 661 £2d 1206 (11 0 198)dhe Slevamy Croud
rewgmzed St all 5t Clseuid- eases prior 45 1481 are binding precedastin s Greu s
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HBB US, ot 23] Mordtnh v Stale supm 894 Sozd, wh 19495, Ahus v:omh“n:).ﬁnw_\a_m:,r
Jlend 373 S 83 (1963)

AHhouah the $hwde a¥kmpts o dismisg Apoell arnts _qﬁcﬂﬂumeSmhon Hhad-
this Sexual adfir wus achully the (ulminahon of ¢ Much longer roMantic fnterest
thot mohvaded Tnv Dapieis o parhcipade in a Lonspiracy_@nd tollaboratien +o wrong-
‘Rmy conyiet Rqa,oclfhirn-‘r%?s Hhe collechye evidence doee Jupport-this assarhon.

In addrhen 1o the specific tvidence detmled above Appeli arth Submrts “that Grther
evidmee Substarhading dhe relahonship exisls can be found 1w the undispuled
+féhm0ny o wriness Dedorgh Hamze). In fact this relehonship between Smcth and banels
did net even tome ot unklafler Hanze) came Brth and gave_fuoen Feshmony thet
Fances JM%M:EBMJMX_M‘MHMEE LOLRCED hero provide mat-
evia) falre *whmr\y% torroborate Smrthy v}whmny Sep, Iniiial Opref krgutewert T

At he e Monzel could ot hog pos5ibly Known of the Diedk relohonshp betwedn
Steth and Danpels duﬁng%a e Appellant wes bf?nj prosecuted. Her Heshmony given
Monrths_belve the reyvealohon of his v lahonship _suppacts the achvel €xiglence
of thio el ahonshiy as o peevices the logical mohve v what Vanzel chesenbed
a5 an acliel cehSpiracy ard collaberation to wrong filly Conyieh Appeliant by the

_dthbagde Gibvication of s wholty cirtumotentinl Yheory e premeditated murder, See,
ZInidia) Bryef, w (pgs 57+ 70)

fordhe purpese of dfﬁf‘ﬂi‘ni‘mj whether The evid me Lopppris & Vi) adton WF;M)LYB Y
Maryard, Joprs, This Gurt Must feok Yo ali-the i price Apgell art Submrks ~thad-
The evidmee presen¥d Tn “Prgverunt B4 and * Angurment Y Must be lly reyiew
ed ard conSidvred in con wrth the evidenee presenied herein, fee, Cunsby
1. de, $70 So2d G20, 924 (Fiy, 199%) Swablord v, fade 679 Sazd 736,739 (Fq. 1%946],
o5 Lollechvely these ¢fhimg support Appeliands asserfion Hhat Kcy unness Smith
ond Ivestgador Dantels_did. ergage tn an undistlesed pertonal celahonship that did
Mohvate both Ao work dogether o wrengflly towy ict Appeiians

Tl ——— T Lo

Joptrede 249: As speedicatly argied thmughout thess pust-convichon pro ceeclings, Sith
and Daniels did aoh yust colnadently wake vp in bed Aogether Rathes the collechve
evalence shous that Siith ad Danels acdvally tonsummated « mich lenger exlsiing
voranhc inderest o the Gt @ pportunty ﬂ\ty had when alone o grthen
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B)Falyre To_Bisclose Deal of tMMuNITY From Prosecuhon

As shded wrihin the Ihrre] Brref of koptil amt (s 35-39) Submitked by ﬂppc”an-’ﬁf
counsel incrperated herein by insYort speciie cefrence, the svidence dev#oped and
presemied  before the f[ewer Court 1n these past conviction proceedings eshe blish s that
by ¢lesr and CEnNiNding ewdmae’. +he Sta¥ did give Koy wrness fences SMdy a
deal of mmunity frup prosecution in excharge for Ku\ testinony againet Ayelims;
ord the State did st chsclose this “understerding or promise ‘st tMunidy oM
prosecuhvn o the dense \n direct violahon of Q@ﬂg_y_thdmtms ¢le 150 ¢872)
and ! 473 45 667 ( 1485)

b Geglia v Uneled Skodes suprs, The Speemre Covit duatt with_a_vesy sumilioe Scenerto
in which the governMentys case “dtperdid almest ehdi rely’, 14 o5 U, ot 15, cponthe
Jre&hmmy vfa Singk Ky wrines, Sty affrhe defndart was (omvicked od i come
B hght that +he key wriness was given & promise of immunidy, d, at- 158 -51, and
dhe govirnment_did_aat distlose Th promise. |

In_Yecting tre comniction, the Supresse Court Specificatly found Ahat-"evidence of
oty understanding or agreement 03 o didure proserution would be ot lvart 4o
(Yre wiiness’) credibilidy, and the Jury wes erthiled Yo Know of 1, at-1549-55. See

aldp jlnﬂg:l_ﬁgiﬁ__@;%}y_x‘-!%' S 667, 67677 (158 5) (impeathmerst evidence a5 weli as
tncalpatory evidence €5 subject o dusifuse Udre Lrady v marylend), Unded Sekes v
Ruiz 536 U5 622,628 (2002) (“excutpalory evidence 15 evidence sn whioh the Suppress-
ten of would ‘ardecwine Confidence it wrt’id‘;’lq__ﬁgdiy_ﬁalm, HoS US, ot 154°)
Appetl ant aclﬁ(nowitdju that Hae lower lowrt SGMMmN}f concfuded thott “Yhere 16 0o
trecible evidence Yhed- the State offered ¢ plea deal or a pleg bargqfn, or any other

Considerartion o frances Smi CHinger 0 exchange for herestimany® (vie/2882-6%
But-4his summary ard whc\iy unstpporded conciusion_is et Supporiedt by * tompe
Atrty Substarchal evidence®, ard-thus. is nst enhted Yo deference by ‘his lour:

in fact in "fh_v;rw_s_c\m'aml order dtnyirg pest convietion relred the bower (ovrt
spea‘-ﬁmny found the witness vpon which this clam rests dible.
See ‘Brdert V39/7833-37,7 Rovert Daniels alSo Yeshfied.. Mn Dane\s v atal) hines
forthrght ard difeck He did not evade The questions posed o him ard he answen-
ed each question promptly and without delay... the Court finds St 1n banels
Mny ts _rechble®
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The %&hﬂw thed 10y Danrel's provicled, whith Hhe lower specficalhy found_was.
Leedipie, was the primery evid ince presented +o dupport this claim, Inveshgador Banfels
4(5’11;40«\?( was Conroboratd by forrur hssh St Afjorvey Tony Pives, onve of the srigingl
prosecurions assigned o - case Bolb inw Danrels and Rrner Asa Pires teshfied that-
based spon Jheir_penfonal Khowlrdge of effice pc!IC}; ard procedure in efrect ot
the relevamt e, Fances Smih _was provided o deal o imminity frem prosecution
i exchange dor her ¥ cooperation® in he poseruhion of-this apidal tase.

The Stede argues rat inv danjels Teshrony s agt new evidmce be cause v Daniels
had adua\\y distlesed ths inSematten in a predral crpostlion, ard Subgeq urntly
teshfied et ial Cupon (ress- examinghon) thet fances Jm-fb"pmbﬁbly would aet
be charged in these offenge’s as long a5 she wis Aructhiy)” (DA~R 318-(9) but the
Shode negects do point outtne when Appellants rat counsel smbstwm‘n), and sped-
Hbaally asked Fwnces A @8 Ho whether - Shade had given her.any. prosises,
or Uhclfrs*f}‘nm!i@ ol Fovarable considerathen 1 txchc,;nﬂe for her cooperathion in
e progecurhion of this case, Smrih_lmwimfu_y_dmf_ed any deal or any o of
considerartion wod Hiven Y her (DA~R_2327-36) ¥

Atthaugh et drva) Inv, Banjels alluded o, but_did net actveily stede thet, Key withess Smrth
"’pm\mb}y wourd not be thzrjm in These offens &5 * (DA R 218719) 1w ony i The
Corrent pest (omvichon pro ocectings that Invi Damels reveaied knowledge of office
pahey ard prachee, Substarhaded by Ty testimrony of former ASA Tony Pires, that prs~
vielid G chal_confirmorhon that- Trances Svith didl recreve o deg) of lMMUhr\y o
profecchon rieharge or her ‘f'fé'hmowy against Appe land,

Inveshgator Danel’s S;aecia’?caw); testdied drat Frances Smtth was §iveb 6 polygreph
fest L‘lq “The Stade ity office, which pursvanto o ffice pohcy and procedure at-the
Y, was Mhe benchrmark* &or o deal of MG Didy. (PR BE56-62), Inv Danjely e sH-

Ged <that he worked “ ciasely unth key weiness Smitth, and § - was hig understand-

"INy Yhat Fences Smidh wis gD sl for prosecubion, evin thewgh Rences
Smrth ﬂdwﬂy Showed * Sighs of decegtion® in the ptﬂyjmph Jest: (PCR BESY- 62

L

Jooinodt 25: Ror reasons unknown Apptllont inW.lnrhfﬂ'LBmP_ﬁpycHanB Gpgointed Counsel
nerp)icitly foifed b0 ot outthe cruclol Ecttat attrial FonceSmith deshfied-that she
walh nagk- g Wien, o pecieved, any primiSe of immunidy in exchange for her teshrmony,
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Inveshgadsr Donyels -Hanmyﬂ which -the jowtr (ovrh speri-ﬁ‘ca’ny found o be “ cred-
(hie” (N39/1833-39) (4R 7836-37) wes Sub.sarchoded l;y Ao rrer ASA Tony Pires (BCR 9020-
4923), In eebuttal, the Skt atled only RSA Randall MeGrdther who aetvatly prosecyt-
ed the cade ot drval, byb ASA Mc Gruther could not and did ot dery Aot ey wibass
Smrth was given imuntly fom progecution- RSA Mc Grither toutd_only shade thathe
WS ﬁo’r_p_f_r;ﬂmﬂ]y awary of any Juch cheal. CPCR G066~ BO)

As dhis Court staded in _Rose u Shode 787 So2d 786,797 (P, 2000 * As provid ed by
Sinckier v Greene, 527 4§ 263 269-90 €1999) ever, wiere Ane prosecutor dow not Know
toout e ex(¥nce of —the tX (ulpertory Madtna), g SU ppression ray shl) be dtemed
T hove occurred i the St agents pessess e evidence and I+ (s et Ahsclesed®

The Faet that the prodeccdor ASA Mcbruther clajms 4o hove not @ prrsonally Known
whether Ky ioriness Smrth wins g\\}m tMmUnHy tn exchanye fr her Festimony 15 At
proot that Smith did agt receve Sweh a deal. Eq_umly 3o, oimwuah iny Damels did
W) o vl Hhet key wrtness Smit “probably would Aot be prasecuted” (oA ~R
%iR“lQ), wh.no dme dd Iav. Danirlis, or ARy One Fron the Sdork reHorneys office provicle |
“Hhespecdic tnbrmtion nteessary o estabiish et _conrary o Fances SMihs swn
‘*eshmony Thtt she.did_not receeve any cltals or promises (DA~R_2327-36) in fXChﬂl\ge
foe her J?&Hmo“y, '

In_ ke v. Hugging 786 Jozd 238, 243 (fg. 2004 s Goyrt grarded & nevy el 6na
JEMHIW‘M violeaton. In_Huggins, the Sta k¢ provicted “hundreds of pagest of duipv-
Rrabit M ederir), o rd arg\ied FrortAhe e Bnse could hod .s;‘ﬂp\.y conducted theit own
invt&hgﬂﬁon"b chSigver tht @wcmpm)/ evidenee the Sdede pessessed but did not
discinse, [ﬂ_LtJiCﬁEg‘M arguemerty ths (ourt speciically found that Yhe Sides
d\f‘*}! und o Brody wMerylard required Thet Ty Sad provice tha speadit informg-
Hon tn Aharp p6 35 eSston.. Hu%g{n; 78% Jo2q, ot 243 :

The fecord 55 Clear ard Undisputed thatatno hams prior o the current psstcoavics
’hon"Pmceﬁd\‘r\g i the Sade disolese that d\iﬂf\? the hme kppeliant m.?_'bfi'hg pro-
securted the *benchmark’ (POR 8022-33) v the Stk avlorreys 6ffic ©r emitring
il on agreervrt not o proseceie o wriness was compeiling the wrbness o fake
& Pehj graph (PCREBGE-6D)

The bmlure do previsusly aisclose thart: speadic informorhon s _in_and o€ dgelf
4 Brady ¥ Maryland Violwhen, as had &ppeilart been awert of this_undispeted

3%



cAfice pelicy and procedure of using polygraph examinohons as & Y benchMark? or
ijn'ifrv withesses immunﬁxj fom presecutron, +hen wyhen Key witness Weaces Smrh
teshfied that she was net 9iven, drd did not recivve, any promites or Understanding
of favorabie treotrent BBAK (Da-R 2420-30) Appellants Al counsel could have used
that Specdic inGrmetiono imprach this key wriness,
in & ether sy pport thet Key wriiness Smith actvatly was gien imMupHy in #x change
for her %ﬁﬁ“w)ony against Appeltant ot rial the Stk Made g poirt of characlocizing
dhith as a “suspect! Mackingthe jury o beltwe that Smith might yet e erimina
Chﬂf‘gﬁi— But tn f&ely Smith was actually_never charged with fhy CriMe in Conne
echon wrih this case, even thodgh Smith sidmitied 4o (ot the very least) haring
Excludive pesiession of the vickus can Addihonally, only_shoetly afke Appelars
was ¢convickd ard condemned Yo draih Uport SMiThs festimony, all of Stthys own
“unrelodead? felony thargts were_Completely ehroppedh

The lower fourts Summary conciusion wrthoud evidentany suppord, Hyit there
5 “ Ao eviclence® o Suppert Apptilands claim that Ky witness fgnces SMth was
§ivetn & deal of immunvly drom prosecahion in M’hqnge dor her ﬂﬁhmmy_ﬁ_fw‘i_”
Supporkd by v compelerty Substantfal evidence’ dnd this Court shouid net accept
the lower Gourds Andings a5 the weaith of unrefsicd teshmony dves show Yhat
hrances Smekh_wias grven wmunly fem presecurhen in excharge G her teskmeony,

The facts and evidence charly Show) thod the Skede did provicle Key wrhness Fances
Svith & chal Q@tmen‘ﬁy from proserution in exchange e her deShiMony, ard did
not disclose e deal do-the delnse in direct violation of Gintio Vi nded Sdades
H05 US 150 (t972), Kirther, the Stak o\ ot chscluse Inforradion fegarding the Srhate
Fetorney offices FUhCy ord proced vre of Using pﬁlyﬂmph Yests as a thench mark® br
pm'\ﬂdhﬂ wWinundy and/or deals o withesses; in Violahon oé_ﬁmdy v Mary Inng,

373 S 83 (9e) Had +his_speaifie nowlecige been propechy disclosed prioeto.

~ trtal, Rppell ands drnia) Counsel couid had wsed Ko whdge and evicente of this office
pelicy and procecure o mpeach Key wittness Sy eth when he prjurously cinied
PRCEVING amy ProRise of underﬁumh‘ng of Faverable Areatmerst (ba-R 2%27-36)
Lost, Hhis newly chsrovercd evidence now Shows hat the stade Knowirgly aMowsed
Key wriness Smith b provicte _madenial dalie deshmeny without correcting tHhis 4alse

MMBW th chreck violahon of Giglw v. Unikd Stades Suipra, ard Guzrion ¥ Sdudr,
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BobS02d 198, 503 ( Aa 2003), s hu lourt recognized \n Rast v Shade 787 Sozd 7B
%6 (Ha, 2000) pven rihough prosector ASA Mcbruther drnicd “personaliy’ knowinﬂ of
ary deal of timunily, clearly the Skde agends did |

Appeilart i3 enhticd o pelied drom Fhese uncenshriviionally ebtined convichons
and Sentences of dath due 4o these specific beady fGigitn vrolkhons.

€) Prejudice Resuiting Fom Brady/Gige Violations

Fyptliant acknowhdges a3 {his vt shaded in Hannon v. Serde, ot So 24 1109, 1124
(Fg, 2000) “A criminal ded ndant Gncgi‘r\g q_ﬁ_m_d_y vielahon bears the burdie to show
prejuchee; L., do show o reasonadle probabildy Trt the undisclosed evidence would
hot produced o &) @rent verdieh, Stnchleey. Goeene, 527 U8 267 281, 119 St 1936, 144
[ €d 24 286 C19G), To demonsivele PHJU‘C“CT undecfghd o must be estabitshed thet
“Arere 15 any reasonable Likelihood hat the &ise teshimony could had el e
Jubgerent of Iy jury";”dnrlrrc)J&m”rc’! v Paiies, 420 U597, 03 96 Sot 2392 1976

As thig Court athnowhdged tn _Shsde v Huyaing 78% Sp2d 238 243 (ha. 2000, “In
FeVIvaing “he P‘LC{-fof‘i‘ani'y o ah a’\']tﬂcd_@mjy viclafon ard whether pﬂ’dud ce en-
Jued “the svesiton s rot whetherthe defndent weuld mart M‘f!y Then et have
recreved o AVfirent verdich with he widence | but whethar in %S absente be
tecieved a &ur rial, undevstoed o8 @ trial resubting tn o verdick worthy of
nfidemee) quiing Shucklee v Gevene; 5277 US, b 289- 90,

Fordher, “ s Govrt Must teyew e nef effeet of the Suppressed ewicithee and
dritrwaine ‘whefhee the fvgrable evidence couldd ttasonably be uken to putthe
wholt LOLSQ—‘D_G_ML{M‘_I']Q& §0 65 b undermine Cendidence n e verchet!
Mahoray y, Sede, 776 Spzd 934, 453 (Ra.2000) 1€ Y Supppession of -t Bver.
aole evidence shake tonfidene in he Verdick the delrdant-ts eribed o
relie®7 Shadr v, Hugaing, svpm, 7196 Sezg, ot 243,

There 15 simpiy no queshion that- he Shedts_erine whatly tireumstantal case
#es¥ed upen the (rediby brly of Fheir Vﬂy wriness, frantes SMrth, As the Stk dself

SR IVA 7T e e e YR T lourt” tleary the Sigkes case was buitron Kances
SMEh o e prvtine case peevicdriahon ard eVerydhing, 13 proven tn hee testimeny
ard there has never been any queshion ebout Thab” (Transeriph of Htaring, ¢ cto -
berg, 2000, at page 37)

Mo
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Both of +he above cloums that the Stede faijed +o disclose the nidvre gf-the
rel achion ship be et w}, wriness Smith ard Invishgaler bapiel and -the $kaies foilure
do discivse the deaf of immdﬁlr}y from prodecahon previded o Wanees Smrth wou ld
hod provided crucial iMpeachrent evidénce that would had (ompeijed The 1y
+o queston ast only the "}fﬁ'f'fMuny of Wances Jhl‘l‘h,iﬁ'\‘_'ihhﬁf_v&i_m:hﬂ;mﬂnﬂy_
tiicamstenta) cose of athged promedvinded mureen $te, Gunshy y St 4o Sozd
420 (514, 190%) € lourt Must consider he WMl adwe ¢ flert a&ﬁm}y clgim)

As A record reflects o il Bppei) arrks_endipe Sefnse was & (used upon Con-
Vincing dhy Jury thadt Frances Smrth was gt a Credhbie wiimess and thott Yhe pumer-
Ous Modtried inconsistenens oy her teshmony created substardie? nasonable dubt
preciucing o verdict of quih (bA-R 2652~ 2680)

Appellantis Arnial rounsel g;ecfﬁ'cglky atiempkd Yo tonvine Jvry That Frwinces Srth
hed “a hiddin mofiveto R5hi&y agalast M Lanbric® (or-R.2652-80) but-Smith har~
Self unt.qyﬁwcﬂnly {ard ELSflthm'f& recieYing ahy fvorable tretmend in exchange
for her deshmany (0A-R 2320-30), ard e i court_peohibried Appeilans Arial coun-
§¢l from tﬁpmcl—){‘ry Freinces Sratthy %Mﬁny by ﬂ\ﬂwmy that Sracth ﬂtMl*iy had
Told the golice _aumereus other Storves Tt directly contridicked her trial Festiseny
prior o then retnininy her own privatt wunsel ard gnly then 8Ming p wih ths

intredible Sory of alleged premed daked Murcien, (Da-R 2310-2326)

At +he eviamh“ary heartng htid befre the lower Gud enths clam beth of Pppe] ants Trinf
counsel hshified “that wythy ut- any doust hae Fhey knowin o -thi alteged teletonship o€
a s nare” behyeen by wyriness fnces Smeth dnd Investigator danfels, % andthe deal
of- mnkm“"y ‘Gw; pm_s'fmﬁon pre Vfdtc)’}ﬁ Smeth n excl\angc ﬁrd’hu* 'f‘tﬁhf"'lﬁl\y} *’d\zy
wouid hve Used s npredion iMpea chmert purposes on (1055 examinatton.
Adee, eshimony o kinley Engualson (PeR 8373 9026) and Festinitny of Robect Tacgbg
W (Pck 9054~59), The Sterke ld nvt digpute This festiaony.

~ Pypeilent hos clearly met %;l'"mem@, burden of e%éli:f;h‘ing ac-hal preyudice

(‘Maﬂm‘qlf{y*) mmmg from the glove pired M vislettens as ~there is o * ceason-

aole probabilly” Thet hed the tnformakon been disclosed o The dlebnclartt; the e~
Sult of thi pry eeeding would hod been A rent Flayd y Stwde, G0z Sozd 775,778~80
(Ra2005) qouling Kyles Whithy, 514 63, af $34. As the (vt said tn _Poyd,

“The proper test R prgudfcf (s not whether e SUppvISed eviden ce ‘woutd

uil



hove resuited t-ii-hma’rdy th ah q(:'iufqal’aM{S“f Wb ot “34. Thet wiold e
jb—ﬂhlgu_l&t in fch a5 we have exp laned <he 4estis noteven whethes the
evidince “More Ady Hhin gt weuld have resulted in an acquikel. Young,
739 So2d ot 557 (gouting Byles TP S ab 434). Ali we howe required s
‘reasonabie probsbility That-had Ahe information been dis ciosed dodhe
defindant the pesuit of i proceeding weuld Mg beeny difRrent 1d, ot
959, (emphosis added), fn ofter words dhe Hest in_bmdy focuses en the
faithess arg reRability of o frial Hatdek place without access S the
Juppressed excuipatory evidence rather then requiring on achual Show-
Ing -thert The actval Pt would had beer o) frert as 15 requived
wheh & new gl 1S Sought based ypon hewly discevered videnc The
tattonale fov the Jess restrichve dendard © 4 acknowledge the
governmnt Misiondust in withholding evidence ard i effeck Hhat
misconcuict has on the dendamts Nobto o grocess and Ritrdriat

w 902 So2d at 178-B0

Apyeliont Submits Yhot-the Standard of este iishiry pe)ueiee_i§ even Wower when the
petrtioncr hos established “a deliberwde decephon of The Gurt and Jurors by the presemty:
e of Glse evidence In tomp et bie wﬁh‘rudn"mw'rar’ deetangds aFju;%cr’."_@jgiLo_y_
Umiedt Hedes, 405 US 150, 153 (1#72), Whether or Aot ASR NeGruther ¢ personatly® Knew That
Key wriness Smith wus promMised ard did reaeve, tMmenrty fom proJecihiop I ex change
{ov her ‘re&*v”mny eloes not mcrﬁ'v; Rese v Stwde 787 Sv2d 16746 (Fy, 2e0i “he evidence
$hil shows that the Skt Aorncys offce _did Wnew thet frances Srth was a\ready given
¢ deal of muntty, which wis not disclosed o the gefinsg v wolahon of Brady v

MEIMAMJ y @ the Stede did Yhen adlew Wy wriness S :b—&ﬁ#ﬁﬂl&wf}c
wos net-given aay promise of undew’mwmy of mamunity tn diveet violahon of Gpifs

V. Untted 5&(}-{% J\pr.

hs s Gourt exphetly recognized tn Guamn v Sk, 868 52 496 CFis, 2003) g oyt
dny Morkd Skades v Agurs, 527 us a9 jo3 ( 197%) 7 wrhere 4he proSecution knowinghy dses

—

T I — Wi O T TR e e = T

Tootnode 26! (reco gni2ing “thech .5 provided b}’ Sncllee y Greene even where The prosecator dees
Aot Know about Yrve puistence of excilpatory evidence o Sugression mMay Shil have ogurred

iE-the Stk agnts passess . evidence and -3 ot dhstivsed.)
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perjured destirony, or {6015 Jo correct whart Hhe proserutor Voter iearns 15 faig Festi-
T‘lorvy,'h\n feilse evidence & mattrial o€ Ahere 1 _any reasonebie 11 Iihoed that-the fise
feshimony coutd hod o ffecded v Judgenent of A jury!Guzman, i, ot 502, Rirkter,
dhe Stake has A burden of proving et the presentrivon of-the Felse evidencr vins
harrkess beyomﬁi a reasonable d@uﬁﬁnwtu;ﬁgg_@ Ho3 us 66Y 6‘?9-"7?)0%5)
Luoman v el dupre, See also, Gy Stale, 685 Sozd 122+, 1226 ( Fia, 1996) ( uSc of
HiSteading estimony by -the Stade tnsiiutdes_Gglio violatton even o€ the testimony
S not cirary periurous”) |
Howeutr, o5 Aully amgued by hppeliarts Counsel in the “lariel fnof” Gos #0~42), o deter-
nine whether Appct ant das ¢es4ablished @ tiva) pm\}uch’ce["'m‘r{n’m-ly'? fesuiting frors
e P\Cd.hﬂdy@glm; Violahons, Fhis (ourt MUST 100K 4o N tummyuiative evidence,
Jdeg Kyles v whrkley, wupas, S US, ot 436 Thicker v Greene 527 U5 263 (1999 Symflord
Y Yigde 679 5023 136,239 ( Fg, 1996)( nsteucting circurt court o (onsider newly distoyered
W\dmcc’_m_@[giﬂghm with tvidtne inwroduced arial ard n post comvichon
proceedtngs), Gunshy v Herg 670 Sozd 626, 924 (Fg, J994) (new il grantedon Brady
claim spon find tng ot _tumpiladive e fect of Brady vislahon \nefichve GSsestence
of counsel, und nrwhy chscovered evidence Cotleckively et bifshect pmjud\“te)
Assuming in_argvendo thetthis Gurt dwes ast ind Apgell ant has established the
tequired measure of matrriahly vpon The recend now befre 4his Court as the re-
cord reflects; ard wns Specifically argurd by Appeliars Gunsel; See, “Inda) Brief
{pgte42), v lower Gourt iprgperly denied Appellart @ Rl ard i dpprtnity o
prsent the available evidence relevant do estabitshing p judice, Thw  deny g

Rppeliants due peocess sight a _neaningful dpportuntly o prove his clans. Seg
Lightbovrre v Sy, 549 So2d 364 (Fu. 198%) Seoth v Stode 657 So2d 152 (g 1435

Swallord v Jdade supa, 679 So2d,at 739,

The lower Court_@apeoperly itrded Appellants abily % {Hly preserr pelevapt evi-

dince o £54a bl i'S"H"EéMJ“@Hj\HfCa Spec;ﬁtally;"m msdant ciom -ttt Stede
faied 40 disciose Yhis tlhiert rtlationship brhween wa Wriness Srarth ang Invesh-

M\hr Danreis s‘auiﬁca\l;g gled thot Sprarth ard Danvel’s_did net M inadendly
wake vp sne Mmoming tn bed Jegether Rather, Yheir sexva) affnr was he_culmiog-

in of o Much lenger £Xisling remantic trderest thoh efecled Inv. Daniels con-

duct ard wnfhﬂim‘“_‘nn_ﬂrhﬂ_[nﬂ.ﬂigm ard devejopryit of he whelly
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Circumsdanhal evidence died o correborade $mrihs Festimomy = ard comiet Appeijarmh

ps @rlb, sdaded inthe tnihal Bere§ “Arguens ent T4 (g5 §7-70), formier skt vniness deb
oréh Hanzel Jpecfﬁcnﬂy"\“«eﬁhﬁed Hhat- frences Smith ohd o Man fom the Shrk M""”Y)U
0 Frce (which had e br A0 v Damiels) deitherakly workid fogetheco coerce Hanaeh
¢ provide Crugal ﬁﬂiﬁ,:iﬁﬁmmy o corrobirete SMiths otherwise unSypporded e sk -
mony. Honzel o150 specificatly oid Heshfed At kay welness SrahFoid her thatSusths
own Story wab net drie; ord et In el ol Hrat Smith actvally Krew wens fhat
Ropellant had toid her (Srith) dhet dne guy. (Mopre/lamborson) ¥ weigh nuis? and
(lombreg) had to _hix hw * (attuched, Appondix__)

Peboreh Hanzels *Hﬁﬁﬂony on-his ot ugs not provicked urchi ‘:waa*ry‘ G, 2004
alMost a 4N year affer e hower Cooet had rend ered is Tuly 2003 Order denying
reliel enns claim, (PCr_ED93- SBOG). The Shide_did At presemt-any cedibie evidence
to ctherwase otbud or dSeredit Hanells clam's fnst provided in 2004, nor any
evidtnce o d Spui¢ beborsh Hanzels z2pes clain dhat kry wirtness Smith ard SRO [aV,
Danwels did knowingly engage ina dtliberede Consplraicy ard collaborahion 4o have
Appellart wrongfstly convicted as fully arued in * Arguen er 1T infra,

Apptilant submibs dhatthe evidence already now before4his (ovet, a8 steked
above, 1 more Ven Sulfirtent o ¢stabifsh enhiterent % othef, e ecrally when
condidered o conjunchon wrih 4he tecantahon of deborah Hanaels own Heshuony,
Leguternt T Infg: However, i€ {qr-ﬂﬂ%rm.’ion this (ovrt firds that At Faels and
evidinct ahove rs et sufficient 4o wurmant relie6 then belbre ony final decision
(s Madke, i Court_owst remand Hhis case back o e foger Court for o Sl
eviderdiary on pled "ﬁ\-r:cjumeni“'mﬂ fo aliow h‘ppe[lani""lo. present evicence that-
will Comuhorake $he exi5¥nces of a p iSona] rflﬁ"hﬂf\é‘h?p between Ri’fy wihess fmith
ordd SRO {1y, oni21S; eeSuiting in thar mutual perdoncd imitrest ard Mohye to work
'}\931'1’}30(5 o W{Mpu’mk ord Labivicete avidence fo. uu‘rong ﬂ“yﬂﬂ[}ﬂ?fdﬁwnf{ﬁrﬁliﬂf’
Doberts v Jdade, 678 So2d 1232 (R, W%Z,_q:mﬁnj Johnssp v \Smg'\_r'lﬂ_ny,e;*‘—;’] Jozd 106,
i (Ag.1884) (rerarding capdal pest Convichon casedo Yower Court v fvcther ovid-

enhony proceedings so that de@rndard Codld present addrhaal evidence o demon-
Shete Are corvoborrting circumatances Suficient do eSkeblish e trustuworhiness
of ¥ (newhy dasipvered ovidenced”



ARGUEMENT IT
Newly Discoyered Evidence Establishes Thar Maderial Wiiness
Deboral Hanzel Hos Recarried Hee Trgl Testimaony Entithng
Appellant T A New THat Under The Fiéth Ane Foyrternth
Amendment Dug Precess Clause of the U.S, Constrtution

Appeliont would respechully submrt-that-The instant evpplemenind arguerent in Sup-
port of: “Aryuemerd TC” of the in finl 8ol ( inGorpotcrtd hereln byths speerfic relrenc)
Tubmrtkd by Appoinkd covnsel is hecessary o Appeilants Counsel chd no fpccmml’fy
aclyise This Covet Fhat thix elmina 15 presented a5 & visiahon of Appeliards Stade dnd

Ledread rights, and ppeliant speciiatly Seetss entilemento relief upder4he 5t and
4 Anendmerd ‘Dt hacess® clause of dhe bs Gnshh riron,

Addrhomﬂ‘y‘ Appt\aert presents e necessany factual arguierent refevard Ho-the depr-
vehon of Appeilaris protecdd tonshiuifonal righds 4o Supplement he amuement preyic-
ed Way appointed counsel, as counsel inexplici h'y 6 Mitked nurreews Materiel facds,

The Stote concedes that Makrtel weiness Deborah Ranzel provid ed the_enly_ acdual
-i-es"H'mony presepiect o orfoberak Ky withess frances Pithy  ethe rastse UNSY pported
wlf\s%mny et kppeflant dd ac{'-\uﬂfh_ﬂﬁhmi_pmtbﬁgci_mtai in iﬁ;!h,g Cistenee
Moore/ baweensee amberson ard Aleisha Bryant:

Oebors by Honzel's Heshimony wms_coucini o the State’s wholly Circumstantisl ease.
As The necord Shows kppellarts fipst-nd had alreacly ended in o’ hungd‘ury". The
Stede bnoes that any Subsequently enpaneied Jvry would again g eston The Hrstimny
of I“C). vieness SWvh and '-waf"lNy had o previse ‘i‘fﬁfmany ard evidernce ¥ (orreh-
orot Smrthy ’-‘]*85"1")\00:\7 - or "Thy._mu_ld;_f\.ut win -theic case.

Ry Bppellants second rial Hanzel provided MﬁMﬂny“b Jhe efleet et she had per-
S6nally Jeen both Rppeilantand Funces SMh Asgerher the day aflen Meore/ Lawbrrsen
— o tindt Reyar were Wil (wbich was achually doter-Shab-Same say, Sinday Febroary 6:1085) ——-
6§ they came fo her house M Plant (Hy,dnm:}? Msga/bambersers vehicle (yA~g 243D

Hanzef destriied trt-she Mnew Appeilont and Swik, o6 hppeilants brethen was hes .

bayﬁﬂmw best driend and Frances Sty was her btayaq\lmd\s covEin. (DAR 2438 ~H42)
Aboud & week lader, Hanzel Claime ot hppeltant again tame Jo her hsuge but-his
Hme o without Saithy and without iy whide. Using Prppedlantts brothers hruek
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Hanzei ard Presion Broneh (Hanzel’s boyffiend) dreve Appetiant dewn Yo LaBelle, Aorida
Jo rat Bppellant could refrisve his property and personal 2R cts fror tre Fraker where
Repetlard and Sith had been hving. (0A-R 243745)

After loo\d?n\g Pppellars Wrnidvie and persoml efReds o He druck, while on-the way
back Yo Pt (ly, Hunzel (and Branch) 4ehéed i Rppeliant wos nsuming “alot of
\wfr“, ard ot one point blurted out « i€ You give me S0 1 dake you back and
Shawt You wheoe | Killed two pegpic and busted them (082 2255, Huweven, Hanacls
Réhmony war speciizally condridicted by Presion Branch's +estimony as Branch, whe
wes alo tn the Fruck ond Jwa few et away, was abanlulely _certain-tt Appik
gt d not say dnyhing abowt Glducaﬂy._‘ﬁl_”i_::gunyone* Tt Appell ard Seeming by
!n%w:c-mkd,_amy_ blurded out Thatthere were two bodws buped bark here AR 2418+
20) dpd thn atempled do brush i+ o6 |

Henzel teshhed fhar afews clays lader Appeliomt catied her collect (DA-R 2448 49 %
Fhat clvn“nj bne of—\hrfejlkgcd_yhom Conversarions (,sg)‘ﬁmndf_g@ below') Honzel sgid
she Spec?ﬁtu)-\y asked Appliant 1€ was -rur Dot Rppettant “ had Kitled e guy“@f

bis carf o whith Nogxe) clained that Apprilont then mspanded “Het was- part- o Fhe
reason’ (DA~R_24%9)

Hunaels testimony wis theonly eyidence rroborating Key wiiness St claim that
Fppeliant had Kithed beth VlChMﬁ‘, Mot veded by ap inftrk s J¥eal e n Bwhin 1998
Henzel vous Corrim cled lpy Appellantys pm+ eonvichen counsel rcgardi‘r\g an ambi‘guﬁy in
The record (Seg Resharony of Edwacd bosky, PR B063-200hey needed Ao clear p, dnd aF
Fhot Bive Hanzel Jold Kppellants counsel that she ‘ﬂ\oq‘fj}ﬁ' Pppeliant had alrddy been
exteuder tn BB Ahep HMonzel grlvige Ppyellants counsel that hev %mi'i-cﬁfmnym
Ast true and thed, o wa’r, Apptllant had _nevee otdwﬂy Yoid fer he Kiiled anyone.ther

Hanzel made it chear Dot She did nat wort 0 get invived An_Kppellants cose &§ain.

Bt bases ypon Hanzes tecantorhon, Rypellants counsel foirkiokd o« * Aew endence’
post convithan clam In Schober, 2002 th fourr @urt heid an evidenhary htarirg on

e, A W - s T — "

Feotnzde 261 buting-the eurment past corvichen proctedings A liant caled spon Yreizon Grmunita-
Nens Meterds Codhsdian Whilim Mcmitlian, who ~eshfied it Débarah Hanzes phone retords a}Uri‘ng
e eelevarthime did pot show any colleet phone Gl being made 4o her phone

4G



1his claim angd Hmzel vias tompriied o "Ifﬁ‘hﬁv Heanze) was aet o wuicnj winess, and
her testimony wos arguably ambigious ard uncooperahys Sut Hanze) aid Fesh 4
hot condrary 4o the 'if.iﬁmcny Sk provided ad- i) hypel) avit 2 never told me that
he led fryent’ ard she sad SN enly proyided thert Farlse Festimuny becaise law
enfrterent canged ter o be afiaid of Apyeitarh (Por B57-58)

Afkr <het fVlE,ﬂ'Thary T‘mring the lower Goyrr denied Rypellants clate thet Hanzel
hed pecanied, spec}ﬁcally Anding Tt Himzel s teshimony wes equivbeat and vngsavine-
ing grd thoty e bying vpen Ragsciale v Stndg, 720 So24 263 (hs, 1996) even T Haneits
'H&hmny wWad o *recantochon”, Hanzely '}fS’hMUny Weors T cumm i lvhve as at tal

Seances Srith olse deshRed that Apellart had %id e Yt Appertart Willed e o
to get Yhe vehiefe. (V29/578)-82 ) (R (R SR06~00) (* fhe dtfndant prgvidd ng +esTimany
OF evickhee thott would refide ov 0¥ hsrwiize pe bk e ﬂ&&fmcny pebvicled b}’ Tances Smrth®)

Pyyeliamts counse) tme by £ted @ “Mokion for then{‘irg" et the lower Gty ard while
s msiten was il pending dcbomh Henzel wredt a tefder eliertly 4 Tudge (arbin
(Per_Gone~6ouz) (v30/5953 -52) in whish Hanzel advited the lourt that she did a0t give
the Govrt-he whott stony when she Yesified in Sctober 2062 ord She Wionded the Govet
o Know that \n faet, she was_coerced <o piovide that il feshmony by beth brgnces
Sparthy ard o Man frasg e Sderde Adbonw s 0ffee, 1d.

The driard o addwled beth Rpplion® counse! oand the Hede of recieving Yhis leter
Fsm debomh Hanzel then ﬁ»liriwing 9 conderence wrth counsel the lowsr oyt sus spomie
ordtred Yot Hanzel be brought olown ard provide umdher Fesheiony a5 a_waness 4
Ahe Gourk Pror 4o 4hs new evidentany hearing Hanae! povided an ARdavit seflect-
Ing e condent of her o do Tudge (ovd . CPCR 50 B4-Bie) (V36 5282-B6): o the con-
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